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PREFACE. 



ThE* Criminal Records 06 a Goaafcry *f* a» historical 
OBo^mcnt of the ideas of aPeopbs of their manners 
and jsurispraleace: and in Ac d*ye of igaoaaace and 
faaebarisa^ they exhibit a striking^ but hideoua picture 
qB fa*aa*a aa*u*ew The secoada af Scotland* ia parti- 
ad&y preaaafcswrfi * frequent display 06 die extra*** 
gaocftff the hotaroii&d* a* amuses the fancy afte* 
th* wcarisena detail gf focra, aad the dbgusdag w~ 
pwnat^tioa: of gaib. 

While thaea mateeiab gratify curiosity ,- they also af- 
ford useful information. They show what bkter fruits* 
are produced under*he gloomy climate of a tyrannical 
Government, and a superstitious Priesthood; and they 
afford us ample ground of consolation, when, we eom- 
parg those bitter fruits with the blessings which we en- 
joy under a free government, and in an enlightened age* 

To present these Trials unabridged, would be to fa- 
tigue the reader with tedious rubbish; and to deliver 
them without illustration or remark, would be to de- 
prive them of that fund of entertainment and inform- 



IV . PRE* ACS. 

ation which they ought to possess: But the manner 
in which I. thought it adviseable to publish them has 
laid me under certain disadvantages, Viz* the necessity 
of delivering my own opinion upon a variety of diffi- 
cult and important cases} and of undergoing no incon- 
siderable degree of labour. 

In the course however of my search, into volumin- 
ous, obscure, and mutilated Records, I derived great 
benefit and satisfaction, from the polite and cheerful 
assistance afforded me by the Gentlemen in all the 
Public Offices which I had occasion to consult; and in 
particular from that of Mr. Norms, Depute Clerk of 
Justiciary, and of the Messrs. Robertsons, Keepers of 
the Records in the General Register, whose judicious 
and liberal aid greatly alleviated the. trouble of my work* 
And if it shall be honoured with the public approbation, 
1 shall think myself amply recompensed for the toil of 
a long and laborious research. 

. Aug. 1785. J 
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OF TREASON. 

3Mel of John Master * ofF&rbess, for conspiring to 
. assassinate King iwofes K for editing a mutiny in 
tfo Km$s host, m&fbt attempting Jo sacrifice part 
• of the army, to the English. 

John MasC&r of Forbess, on the 12th of June, 1536* 
was' accused by George Earl of Huntly, before the 1 
Xing and tbe Lords of the Privy CoundJ^ of the 
cruoe of Treason* The Treason charged was, that 
the aocused had corispiredl the King's death, l^y me- 
ditating to Mil Win with the shot of a culrerin, wheft 
his H%kness was in the borough of Aberdeen. The 
Master of Forbess protested his innocence, which he 
offered to maintain by single combat. The Earl of 

+ Matter of Forbess is a Scottish phrase, signifying eldest soa 
^d heir-apparent of Lord Forbess, and so pf the eldest soa of # 
any Baron. 

f Records of Justiciary, 12th Jane, 153*. 

A 
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15S7 Huntly declared, that his informers were not pre- ' 
^ sent; but he would bring a 'landed man, or gentle* 
malty who would avow the charge before the King 
any day his Highness would, appoint, and, failing 
thereof, he took up the pledge. ' 

The Privy Council having taken the Earl of Huntly 
bound, under the penalty of 80,000 * merks, to make 
good his accusation before the King, or the Court of v 
Justiciary at Edinburgh, against the first of the en- 
suing month of July; they, at the same time, order* 
ed a herald to charge the Master of Forbess to enter 
himself prisoner in Edinburgh Castle against eleven 
o*clock next forenoon, under the pain of Treason; 
or, at least, to find surety, to the amount of 2O,000 
merks, to stand trial on the day appointed; also, that, 
during his residence in Edinburgh, he should not 
approach nearer the Royal Palace than the Nether- 
bow-port; and that, when it should please his Ma- 
jesty to visit the town, the Master of Forbess should 
confine himself within his own apartments. 

No further procedure was held in this matter till 
the 8th of December, when the King directed a 
warrant to the Privy Council, requiring them to give 
orders to the Justice Clerk to take surety from Lord 
Forbess, as well as the Master of Forbess, that each 
of them remain in Edinburgh Castle till they find bail, 
to the t extent of 10,000 merks, to appear and stand 
trial when called on. 

# For the value of Scottish money in those times, see Arnot's 
Hist, of Edinburgh, p* 87, 90, &c. 

t Rec. of Just. 11th December^ 1536. 14th July, 1537. 
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TREASON. 3 

* -On the I4th of July, 11537, he was tried for High 15S7 
T*«soH,bcfc« the Earl of Argyle, Justice-General, 
9ll&tbe Commissioners of Justiciary. The indict* 
«<tH chained several charges, 4 That the prisoner 

* Was guilty, art and part,* of a treasonable andabo* 

* mtili\M conspiracy to perpetrate murder f upon the 
^Sing's meet noble person, by the shot of a culverin, 

* Wheif his Highilesrwas in Iris borough of Aberdeen, 
*fof the -purpose of administering justice within ihe 

< ADrthetii parts of his realm; that he was concerned, 
*>.&rf and part, til the treasonable mutiny which arose 
^ Mjtfie Jtpyal army (hat inarched to the borders, 
*\far njttio&al defence, against the English forces, the 
^^S<wttirfi»anny being then at Jedburgh; and that he 
^ tttaittf^usly conspired the destruction of a part of 

• * thfe aFrfty raised to oppose the incursions and rav* 
%4tg& of out ancient enemies of England, who were 
• hoV*ri*>g upon the borders, to the imminent peril 
^ of 'thk-temy, and to the great danger of the state; 

< also* that he traiterously aided our said enemies of 

* Fifteen persons* some of them men of distinguish-! 
-id rank, and all of them of respectable station, sat 
upon the ji*ry« They were, Robert Lord Maxwell, 
WHKam Master of Gkncairn, Knight, Sir John Meh 
viSe-of Rakh, John Hume of Goktenknows, George 
Crawford of feddorat* Alexander Leslie of Pitcaple* 

* Art and part js a phrase in the Scottish kw, which denotes, 
aiding and abetting. It signifies the same with the L#in phrase* 
ope et consilion 

f The mdictmenr is in Latin, the verdict in English. 
A2 
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1537 John Pantoun of Pit midden, Dayid Duncaasan of 
v- " v ^ Standanstanes, John Leslie of Bouquhaine, Nicholas 
Ross of Auchlossin, James Garioch of KiUstane, 
George Leslie of Newleslie, John Cumming of Cuk 
len, Charles Dempster, and William Leslie of Coo 
larachie. The jury found him guilty of the whole 
crimes charged against him, article by article. .Sen- 
tence was then pronounced upon him, * forfeiting 

* his life, lands, and goods, moveable and immove- 
able; ordaining him to be liarled* through the 
4 causeway of Edinburgh, and hanged on the gaUqws* 
c till he be dead, and to be quartered and dismember* 

* ed as a traitor.* 

Drummond of Hawthornden, and the. later Scot- 
tish writers, have thought proper y for what reason 
I know not, to pronounce! decidedly that this was 
an unjust sentence* The following reasons, however, 
lead me to think, that we are by no means entitled 
to conclude that the jury returned an iniquitous ver- 
dict, which was to infer so, dreadfyl a doom; and 
that our idea of the prisoner's innocence cannot 
exceed bare conjecture. The evidence given on his 
trial is not recorded in the books of Justiciary, nor; 
was it in use to be taken down at that period; an4 
the presumptipn surely is, that a jury would not) 
contrary to their copviction, sacrifice {he life, for r 
tune, aiid fartfe of a fellow citizen. 

About this period two inveterate factions sprang 
wp in Scotland. Lord Forbes was, perhaps, the very 

* Drawn on a hurdle. 

f .Drummond's Hist, of the James's, p. 104. Scott's Wist, of 
Seotliind, p. 344. • • * 
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first mm of rank in the north, magnaefamiUaeetfac- 1537 
tiorm prmceps* who professed the doctrines of re- 
formation; hence we may suspect the partiality of 
succeeding writers when treating of this Lord and his 
family. Such of the proceedings against the prisoner, 
as we still can distinctly trace, were neither harsh nor 
precipitate. The Earl of Huntly, the accuser, was 
ordained by the Privy Council to find surety, to the 
amount of 30,000 merks, to make good his accusa- 
tion; whereas the prisoner, and Lord Fprbess, by ex* 
press warrant, under his Majesty's hand, were re- 
quired to find surety only for 10,000 merks, to stand 
trial when called on. Upwards of thirteen months 
elapsed between the accusation and trial, a period 
surely sufficient for the abating of passion, and the 
investigating of truth. The prisoner was a man of 
impetuous temper and profligate life) a person who, 
although nftny believed him innocent of conspiring 
the King's death, although he denied it on the scaf- 
fold, yet the public hardly regretted his fate, on ac. 
count' of his profligacy apd wickedness; and he him* 
self acknowledged that he deserved to die for the 
murder of the Laird of Meldrum. Even in those 
barbarous times it was not uncommon for a prisoner 
to be acquitted by his peers of a charge of treason. 
JRobert Lord Jisle was tried before th$ King himself, 
by sixteen Lords and Barons of Parliament,! who 

* The case of Gowry affords a notable instance, that a cham- 
pion of reformation was sure to find in his party advocates reacty, 
not only to wipe off the imputation of conspiracy, but to retort 
the charge. 

$ 18th March, 1481. Arnot's Hist, p. 643. 

I 
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1537 who pronounced Mm innocent of the treasonable 
cOf responds* with the Etaglish with which he wa$ 
charged. And Archibald Douglass, when prosecuted 
for the treasonable murder of Daraley,* m the raw 
dtet of his jury* experienced the like justice, or 
ixrUr. Two eminent Scottish historians vfereoftftm-. 
porkry with the Master rif FoJrbess. At the time of 
his trial, BUch^liiil Wak thirty-one yeafS of age; ind 
Lesly, it is prGtoable, was about the same period of 
Kfe, They beih mention the conspiracy to asssssiftsi* 
the King; but fcucfc* is their inaccuracy, than neither 
of thetti takes tlotice of the charge of exciting a mu- 
tiny in the Scottish army, or that of a treasonable 
correspondence with the English* be&y does n6t 
insinuate that the Master of Forbess suffered art ub* 
just senteuce,t but observe* that his father* the Lord 
Forbess, iftetf a tedious confinement in Edinhmrgh 
Castle, on the same account* upon a more minute in w 
vestigatiott, Was exculpated from evecy suspidito jof 
guilt. The indecisive ambiguous report of Buchanan, 
that many thought the Master of forbess innocent of 
meditating an assassination, at the same time that his 
other crimes rendered him deserving of .death, .is tl*e 
slippery foundation on which the carelessness or par- 
tiality of later 1 authors has feared 'the fabric of his in* 
nocence, glittering in distant prospect, but vanishing 
ttpoft approath* 

I present the reader with the passage from Bosch* 
sum I will not degrade his stile by attempting. to 
translate it. 4 Joannes Fei-bosius* juvenU*acer, «f 

* 26th May, 1586. 
f Ledy de Reb. Gest. Scotor. p. 446, 
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^magnaeJwmUae etjkctkmk prmceps, ab Hustiteio 1537 
' aemuio creditor oppressus* Erat enim quidam Strap 
\ ehanw, homo ad quodvis flagiirom promptus, mul- 
c tat aofioar Forbosio valde fanuliaris, ct omnium ei 
' oequiter patratorum out conscius, aut particeps, nut 
panjm (ut rebatur) ab eo pro merito 
6 coitus ad inimicum ejus Huntifoiuin st copfart; et 
* crimen capitate,- wl ad eum deteUt, vel (ut phirvmi 
^pMmt) una cum eo commit: Quod Forbosiua vU 
'deficit, ante annas compiures, de rege occidendo 
' consilium inisset. Id crimen, quabqoam nec satis 
tfinnis arguments, nec idoneis tgstibus fuisset pro- 
c hatoflQft et stadia inimicorum in jadido nerpinem 
1 laterent* IB die JuKi, a judicibus, magna esc p?rte 
1 ab Hnnriteip conductis, daraaattts, cspke luik fied 
4 ejus supplicium vulgo minus tripteftik, quod, etsi 
'criminis, ob quod poenas dederat, sxpertem homi- 
nes credernt, tamen, ob superioris vitae facinora, 
< morte non indignum exisftmerent.'* 



Mr. Archibald Douglass, Parson qf Glasgow, for ilw 
Treasonable Murder of Henry King of Scots. 

Archibald Dougx,*s was cousin to James Earl of \sso 
Morten, Regent of Scotland* By him he wa$ ap- 
pointed a Lord of Session on the 11th of November, 
1578; and, in the interval between the downfall 

* Buchanan! Hist. fib. 14* sect. 58. 
t Apra 26, 1531. 
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1580 and execution of the.Reg&nt^he v^^kaisis^t from 

Ow^ the bench. ^ ; . * ^ . 

On the 31st Dumber, 4580* the Esri of Morton, 
and the prisoner, totiretbeth accused befox&diBiPrivy 
Council of the murder of Daroleyv . The Kmpisent 
privately to apprehend theprisoner; who */a3itten at 
Norham; but he, having got intelligence of Mwrton's 
commitment,* fled to England; and Elisabeth, in the 
usual stile of her pOlky, refused to listen to* James's 
repeated entreaties that she would surrender the pri- 
soner to justice. , ;**•.•. 

After being degraded from the bench, the Parlia- 
ment pronounced,, in absence, a decreet of^ntfatilt* 
vrel against him in the month of ?Novembe^ 
The sameParltament passed an Act of approbation of 
tbeEarl of Arraxi'sJI proceedings concerning' the mur- 
der of the King's father* - This Act' sets forth, that' 
the Earl of Arran had accused f the late Bart of Mor- 
ton, and Archibald. Doagfass, as guilty, ari mdpprti 
of the murder of Darnley; that Douglass* conscious 
of his guilt, hadJQed to England, and continued fugi- 
tive. And a solemn protestation was entered in Par- 
liament $ by many Lords, dignified clergymen, and 
barons, that nothing should be hereafter done con- 
trary to the Statu tes enacted m - A. D. 1-571, -and 

* SpottisVv66d>s History,' p. 00, 3*81 ' J 
f This decree is iter entered in the rolls of -Padfattne&t* • 
X Forfeiture* || Captain James Stewart, 

f Unprinted Acts, October 24», 1581. > General Register. 
§ The Act 157% c. 36. prohibited and annulled all dispositions 
and alienations of goods or estates, made, or to be made, by any 
persons convicted, or to be convicted, of the murder of Darnley, 
or of die Regent Murray. * 
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^3379* concerning the murderers of the King's father, 1586 
till his Highness should be of age. y *^ rU 

At what time the prisoner returned to Scotland, 
liknownotj but, if my notion of his trial be well 
-founded, he returned in the well grounded confi- 
.denee that all his powerful friends did not die with 
Morton** 

While the King was yet a minor, the ministers and 
, officers of state had the assurance to pass an act un- 
der the Great Seal,* restoring the prisoner, in his 
Majesty's name and authority, against the decree of 
iPirfamentJinfaidtipg him for the murder of the 
. Hi^g's father*. This act of rehaUUtatkm, as it is called, 
. contains* at thesame time, an awkward and incon- 
,gKBOUS clause, declaring, that, if the prisoner should 
be found guilty of the murder, the act should be of 
xwr&rce pr effect* On the 2lst of May, 1586, within 
rthreja weeks after the date of the former actf, the 
prisoner received a pardon. under the Great Seal for 
all crimes, and treasons committed by him, except the 
, jnurckr of the King's father, and five days after he 
„ was 4ried for that murden 

A commission was passed under the Quarter Seal, 
appointing Mr. John Prestoun,J and Edward Bruce, 
Advocates, Commissaries of Edinburgh, to sit in 
judgement upon the prisoner, who was brought to 
trial or* (be 26th of May, 1586. It was charged in 
the indictment, that the prisoner,} in the months of 

♦ Great Seal Records, May 1, 1586. f May 21, 1586. 
\ Records of Justiciary, May 26, 1586. 
$ In die indictment, he is designed Mr. Archibald Douglas*, 
parson of Glasgow; but, in the rehabilitation and pardon under 

B 
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1586 January and February, 1566, along with James fate 
Earl of Both well, James Ormeston of that Ilk, Robert 
Ormeston his uncle, James Hay* of Talla, John Hep- 
burn, called John of Bowtown, and sundry other ac- 
complices, did conspire, and finally did determine 
upon, the murder and parricide of the late Henry 
King of Scots: that the prisoner, and the other per- 
sons mentioned, by themselves, their servants, and 
their accomplices, were guilty of perpetrating, aid- 
ing, and abetting, the treasonable murder of Henry, 
and of William Tailzebr, and Andrew Mackaig, his 
groomsf of the chamber, in a lodging beside the 
K irk qf Field, in the burgh of Edinburgh, upon the 
10th of February, 1566, about two hours past mid- 
night: that they burned the house, and blew it up in 

tj>e Great Seal, he Is farther designed one of the ordinary Lords 
of Session, notwithstanding he appears to have been aismissCd 
from the bench in April, 1581. k 

* It was this James Hay of Talla and John Hepburn who ac- 
tually set lire to the match. The Earl of Bothwell, and-othefs 
of his accomplices, waited in the court-yard. As it was a quar- 
ter of an hour ere the house blew up, the Earl grew impatient, 
dreading that the match was not rightly kindled, and would have 
gone into .the house to see if the match was burning, had he not 
been prevented by Hepburn. The conspirators saw the house 
rise in the air, heard the crack, and ran off; Bothwell hied hhn« 
self down to his lodgings in the palace of Holyroodhouse, and 
went to bed for half air hour, till the event,, "which he so well 
knew, was announced, the news having reached the palace. 
{Seethe depositions of four of the Conspirators who suffered for 
this crime, Anderson's Collections, vol. ii. p. 165.) No mention 
is made in these depositions of the prisoner Douglass having been 
present. 

f The phrase in the libel is cubicutaris* 
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t$ie vf z by tfys force of gunpowder, which, for that 1586 
purpose, thqy fyad recently conveyed into vaults, and v " nrJ 
otl*er )ow and dark places under ground: that, there* 
fc^y, the prisoner had incurred the pains of treason, 
3Mdx>ught to be punished by the loss of life, fortune, 
and fame: that, further, he was in the treasonable 
foreknowledge of the crime, and concealed it, by 
which he had incurred the like penalty: that, as an- 
other circumstance of his being guilty, art and part, 
Qf perpetrating the said murder, he, in the hurry 
and bustle which accompanied that deed of darkness, 
tint his mwli$* which next day being found upon the 
spot, w$re acknowledged to be his; that his guilt 
inya* father confirmed by his flight into England, to 
whjicl^ he had recourse when summoned before the 
Privy Council to answer for this crime: that he re* 
(nained in England several years, which was a tacit 
acknowledgement of his guilt, and that, in Novem- 
ber, 1581, he underwent a sentence of forfeiture for 
the said criijfxe; that his intimate friend, John Bin- 
WPg, who was convicted and executed for the mur* 
der in Jdpe, 138 1, did frequently depose and declare, 
that the prisoner was guilty, art and paxt r of the 
crime, and did actually devise and perpetrate, ths 
s^me; and that Binning repeated this declaration in 
presence of the whole people at the place of his exe- 
eutjkm: and, lastly \ that Jaipes Earl of Morton before 
his death confessed his foreknowledge of tjhe muj- 
der, and declared it was the prisoner who revealed 
the same tohifli, and that he, the prisoner, -was ac- 
fwally present At the committing of the murder* 



* u e, Lost hU slippers. 
B2 . 
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1 586 Th6 indictment being read, the prisoner produced 
L ' V>J a warrant from, his Majesty, directed to the justices, 

requiring them to admit his lawful defences* He ^ 
declared, that, trusting to his innocence, he desired 
no prolocutor; and he pleaded, that the charge of 
foreknowledge of the murder, and concealing the 
same, ought not to pass to the knowledge of an as- 
size, in respect of his Majesty's pardon; and the Court 
sustained this plea. The Court then proceeded to 
name a jury, when an unusual obstacle to the trial 
occurred. Of the persons summoned to be upon 
the jury, a sufficient number did not give obedience * 
to the citation. The absent jurymen were fined*- 
and the trial stopped; but, from whatever cause the * 
absent persons declined to sit on this jury, the prii 
gone? had no mind that the trial should be interrupt* 
ed. Nor was the court hostile to his wishes. It con- 
tinued to sit in a pause till a precept directed to the 
justices and advocate-substitute was procured from 
his Majesty, and 'produced by the prisoner. This pre- 
cept set forth, thit the prisoner was presently entered 
inpannel* to stand trial for the murder of Henry; 
that the trial stopped {brought the not appearing of 
a sufficient number of jurors; and it required the 
judges and King's counsel tq supply the number of 
the absents by such gentlemen as happened to be at 
the bar, or in the court. The advocate-substitute 
desired that. thi§ precept might be entered in the 
' process as his warrant, and trial proceeded. 

The nine jiirymen who appeared, in consequence 
of their summons, were Patrick Master of Graifc 



f Prpduced at the bar. 
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chancellor (i. e. foreman) of the jury, lames ColVill 1586 
of Easter Weemyss, Robert Logan of Rtstalrig, An- v * v * i 
drew Gray of Dunytaald, Andrew Logan younger of 
Cot field, Gilbert Gray, of Baldinran, Mr. Samuel 
Cockburo of Templehall, George Home Of Spott, 
Patrick Johnston younger of Elphinstom Those who 
were picked from the bar, and added to the list, 
were WilKam Ker younger of Ancrum, Alexander 
BailHe of Lktlegill, Master Robert Fawside younger 
of that Ilk, Gavin Carmichaei of Wrichtslands, 
James Logan of Parsonsknows,* Andrew Ker of 
Greenhead, George Hamilton of Preston,' and Wal- 
ter JCer; brother to thfe Laird of Greenhead. 

Seventeen jurymen sat on this trial; this was un- 
common, but not unprecedented.! Nineteen were 
summoned to be upon it, of whom nine only obeyed 
the citation. The ten who absented themselves were, 
Sir Archibald Napier of Edenbellie, Knight, Sir John 
Edmestott& of that Ilkj George Home of Wedder- 
burn, Alexander Dalmahoy of that Ilk, ' Mowi 
bray of Barnbougle, Francis Douglass of Borg, Tho- 
mas Otter bourne of Redhall, George Home of Br ox- 
mouth, Robert Lord Seytoun, and Patrick Cargill 
of that Ilk. They were fined £\4* each for their dis- 
obedience. . 

It might naturally be expected, 4 with regard to per- 
sons even in the respectable sphere of life to which 
these jurymen belonged, that the lapse of two hun- 

* Parsonsknows was a part of the estate of Restalrig. It is 
the spot on which the house of Mr. Alexander Robertson, one of 
the principal clerks of session, is now built. 

f Craig de Feudfa, p. 4& 
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W86 dred years should bare consigned their actions^ ibeir 
characters, and their attachments, to oblivion* Thfe* 
however, is fe from being the case; and, from the 
circumstances concerning the jurymen which } am 
still able to tracer I am confirmed m the nodeo* thai 
{bis was a collusive trial, devised with no other pgr* 
po&e than to screen the prisoner from the conse- 
quences of guilt; a notion strongly suggested by the 
royal pardon and act of reltalnUtation, the shyness of 
jurymen to sit upon the trial, the prisoner** prodye* 
mg 9 and in allprobabtUtyf^orar^ a royal preempt 
to force on the trial, by supplying tk% absent jury* 
men with those persons who happened to be $t th# 
bar, or in the court, the former of whom* it must be 
presumed, were his frauds; and finally* by the jury's 
returning a verdict, which seeing contrary to fact* 
perhaps also to law and evidence. However infjup* 
ous, however astonishing it may appear to us, yet 
one of the original jurymen who were summonedrra 
this trial, George Home of Spott,* cm the 16th of 
June, .1582, was himself tried and acquitted for this 
individual murder. And in his indictment, it was 
directly charged, that he was guilty of the murder; 
ox, at least, that be had previous knowledge of it, 
and concealed the same, and perfectly knew that the 
prisoner, and John Binning, the prisoner's servant, 
were perpetrators qf the murder. Another of the 
jurymen was Robert Logan of Restalrig, who was 
. convicted and forfeited for his concern in Gowry'sf 

* MS. Abstract of the Records of Justiciary m the Advocate's 
Library, vol. i. p. 113. 

f Spottiswood's History, p. 457, 509; Robertson'* History, 
voL ii. p. 258. 



Conspiracy. A third person^ the Master of Gray, I5«e 
chancellor* 1 of the jury, ia the course of that very ***** 
year, was sent by King James ambassador to Eng. 
land to intercede for Queen Mary's life. On this 
embassy, so jhithfidh/ conducted, so fortunately ter- 
minated, Douglass the prisoner had been formerly 
sent: but his fidelity being suspected, die Master of 
Gray, and Sir fames Melville, were appointed to su* 
persede him; and the languor or duplicity of the 
prisoner's conduct yielded in point of treachery to 
the conduct of Gray his successor. Instead of inter* 
ceding for the captive Queen, the Master of Gray 
ferged Elizabeth to execute the sentence, reminding 
her of the mean adage, Mortui nan mordent. He 
was sentenced for his treachery to perpetual banish* 
ment; and finally* he acted as Queen Elizabeth's spy 
intoly.t 

* Robertson's History, vol. n. p. 167, 18% 246. Append. No* 
13, 14.) Spottiswood, p. S51 r 389, S55. Spottiswood is here 
inaccurate. He addresses a letter of the King to the Master of 
Gray, which was truly addressed to the prisoner, and dated long 
before Gray set out on his embassy. 

f To throw every light on this mysterious trial, as well as the 
subsequent trials of the Earl of Gowry, and Logan of Restalrig, 
it may not be amiss to state the following genealogical anecdotes, 
as they will further illustrate the affinity between the families of 
Gowry, of Gray, of Logan of Restalrig, of Colville of Easter 
Weemyss, and Johnston of Elphinston. {Several persons of the 
name of Gray and Logan were upon the jury, and three of the 
name of Ker. The Kers mi the Logans' were nearly allied: 
This William Ker younger of Ancrum, had an aunt, Janet Ker, 
who got certain lands * from her father, A., p. 1519. And in 
the family vault of Logan of Restalrig, there still remains a stone 

* BougW Peerage, P- tlt»419. 
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1-586 Th« counsel ibr the prosecution, ixi t>rder to prove 
the iadictment, produced the process of- forfeiture 
for this crime, led in Parliament against the prisoner, 
and sentence following upon it, in November, 1581. 
„ The prisoner, in his defence, denied swjpliciter the 
first article of the libel,* viz. the actual murder, and 
being concerned in it, art and part As to the los- 
ing his metes* he- averred it to be false, and required 
the same to be proved by any person who was pre- 
sent at the finding* of them, or. who had seen them 
at any time from that period to the present hour; 
that the circumstance of losing his mwles could not 
be instructed by Binning's deposition, declaring that 

bearing this inscription^ ' Lady Janet Ker, Lady Restalrig, quka 
departed this life, nth May, 1526.' They wire again allied to 
the person of Robert Logan himself, whose Lady's name was 
Marion Ker.J William, second Lord Ruthven, who died A. D. 
l5SSi\\ had a daughter* Barbara, married to Patrick, sixth Lord 
Gray, father to the J\f aster of Gray, who sat on this jury. He 
had another daughter Margaret, married to James Johnston of 
Elphinston. William's son, Patrick, third Lord Ruthven, who 
was concerned in the murder of Riccio, had a daughter, Isobel, 
• married to Sir James Colvtlle of Easter Weemyss. Patrick, sixth 
Lord Gray, and rather to the celebrated Master of Gray, mar- 
ried Barbara Ruthven, sister to Patrick, third Lord Ruthven, and 
.aunt to William, first Earl, of Gowry. Agnes Gray, sister to the 
sixth Lord Gray, and aunt to the Master* was married to s Sir 
Robert Logan of Restalrig, father to Robert Logan, who was 
forfeited for Gowry's Conspiracy. 

* Libel is the Scottish law term for indictment. 

f Arnot's Hist, of Edinburgh, p. 257. 
J Record of Signatures, 15th July, 1607, 6th April, 1620. 
8 Dbhgfas* Peerage, p. 305, SI 4. 
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^ fiitPPtf *t»* forth, sr»ed kt hi* * and 1586 x 

> . ftp. thfc rotd >etwm the: prisoner's todgiag and the 
fH*ec iWhare: the murder was- committed, was* by no 
dtt&Kfi Jit for art armed man * 4to juro qp&A f weUvat 
, rpqy®.to Mick, a deed:' 9 that, in all probability, no 
, *fec&<hing found them, and tint it was but a 
fiction. As to the •tofarenc* af guilt, . drawn 
foom hi* flight into England, upon getting ihtellU 
g£3ce tfa^Mt he was accused before the King and Privy 
£piJH*cUpf this treasonable crime, on the last day of 
$)&&r$b&T> 1580, and his shortly afterwards being 
.. . fw^g&edl far the same, he declared that he absented 
himself from the realm out of a just fear, which 
would have moved any man; for his whole goods 
ifid possessions ? had been intromtted with, ififore any 
■ , gtftylupg/ but that, speedily after his leaving the 
re*J», » *nd as soon as he got information that he was 
< charged with this horrible crime, of which he was 
innocent, he instructed the Queen of England's am- 
bassador in Scotland, for the time, to offer, in the 
| prisoner's name, to present him to the King, that he 

| might stand trial, ' upon condition that theri should 

\ « fye deputed unsuspected judges and persons of assize;* 
whereunto his Highness answered, * That he tvoidd 
* Hot indent with his subject. 9 As for the process of 
forfeiture produced, it could nowise tend to his con* 
viction, in respect of the letters of rehabilitation. 
1 - To this the King's advocate answered, and the 

* Secret is an old Scottish word for an under coat of defence, 
probably made of wire. 

f fci velvet dippers to such a deed* 

c 
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1586 answer waa solid, That . the letters of rehabilitation 
could not restore the prisoner against the Sentence of 
forfeiture, which being pronounced by Parliament, 
and remaining unreduced, could not be done away 
by any other authority than that which established it j 
and- this he desired might be attended to by the jury. 
For verifying the indictment, he further produced 
three declarations, and depositions, emitted before 
the Privy Council by John Binning, late servant to 
the prisoner, on the 10th, 11th, and 15th May, 158 1. 
In these depositions, which were authenticated by 
the subscriptions of the great officers of state, the 
^deponent firmly and constantly swore, that the pri- 
soner * passed to the deed doings the said John Binning 

* and Thomas Gairner, fits servants, being with him in 

* company. 9 The pursuer produced three other de- 
positions, One by the late James Ormestoun of that 
Ilk, another by the late John Hay of Talla, and a 
third by the late Paris, $ Frenchman. 

The prisoner argued, that John Btoning's deposi- " 
tions could not militate against him, because they 
were self-contradictory,, the deponent sometimes de* 
claring that the prisoner had gone to his bed on the 
night of the ,inurder, and that the deponent left his 
toaster's chamber and wept to his own dwelling* 
house, where he was taking his repose while that 
horrible murjder was, perpetrating; and- that, * hear- 
ing * the crack of tlie blowing of tlie King's house in 
c 4Jie air with powder, he rose and came to his mas- 

* ter's chamber, where he found him — lying on his 
c hedy reading on a book J But declaring, m another 
part of )iis deposition, that, on the night of the mur- 
der, the prisoner, after supping in hi? own apart- 



nient, riobody being with him but the deponent and lJflfc? 
Thomas Gairner, both his servants, went ©tit at the ***** 
hack door of his hou& to the committing of the 
npurder , accompanied by these his servants: that tberq 
was another inconsistency in the deposition; for Bin** 
fling declared, that, on the next day, he attended 
his master to the tolbooth, u e. to the Court of S<is* 
sidn, which was impossible; for the night of the mur- 
der was that of Sunday preceding Fastern ? s Even, 
which was vacation time, when the Lords did not 
sit: further, that the prisoner was not then raised to 
the bench; and that Binning was not his servant at 
the time of the murder, nor did he come to his ser- 
vice for two years after; and he pressed it upon the 
assize to mark these inconsistencies and contradic- 
tions* 

The King's advocate answered, that the deposition 
of Binning was sufficient to testify the libet tobe 
true; for that, in all the material parts of his evu 
dence, he declared the, prisoner to be participant in 
the murder. The prisoner replied, that Binning was 
but a single wtne$s y which was 1 not sufficient to conn 
vict, in a civil action, fur less to infer condemnation 
for a capital crime; He pleaded further, that.th^ 
confession* of the Earl of Morton ought not tabe re- 
garded, for the same had not been produced in Par- 
liament, when the sentence of forfaukiye . wa$ pro- 

* • This confession was supposed at the time not to haye been 
produced on purpose to afford the jury a pretext for acquitting 
the prisoner. And the contrivance and success of tjiis collusive 
trial were imputed to the intrigues of the Master of Gray, and 
of Randolph, the English ambassador. Moves' Memoirs, p. 10$^ 
for A- D. 1586. • " 

C2 
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1566 nounced against the prisoner; neither was it now 
***** laid before the jury; and, besides, the confession 
was emitted after the Earl's condemnation) conse- 
quently it was that of a person dead in law. Finally* 
he alledged that the depositions of Orireston, Hay, 
and French Paris, far from criminating him, testified 
his innocence; for that these deponents described the 
whole circumstances of the murder committed by ikem«- 
selves and their accomplices, without making any men- 
tion 6f him. The argument was finished by a reply 
from the King's advocate, in which he maintained, 
that the deposition of Binning, to which he adhered 
at the hour of death, together with the notoriety of 
the fact, and the confession of the Earl of Morton, 
which was 6 more than notorious* to the assise, and to 
the whole country, and consequently needed no pro* 
duction, were more than sufficient to convict the ' 
prisoner: and he protested for an assize of wilful er- 
ror, if the jury should cieanse and acquit him. 

Sic William Stewart, son to Lord Ochiltree, also 
appeared at the Car, and, as near cousin and kins- 
man to the King, set forth, that in respect of the 
prisoner's being convicted in Parliament, of art and ' 
part in the treasonable murder of Henry, if the jury - % 
should acquit him, he protested for an as$i*e of wil+ 
ful error. And the prisoner protested in the con* 
trary, in respect of his answers, defences, and letters 
of rehabilitation. 

The jury withdrew j chose the Master of Gray their, 
chancellor, and all in one voice found the prisoner 
clean and acquit of being in company with Botivwell* 
Ormestm, Hay, Hepburn, and their accomplices, in 
committing tlie crime as libelled, The jury th^n i»- 
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serted their reasons for acquitting the prisoner, and 1580 
these Vere merely a recapitulation of the arguments 
urged by him in the course of the trial. Only they 
mention a third person to have been killed in the 
King's lodging, one William Glen, who was one of 
his Highness 9 * grobms of the chamber, as well as 
William Tailziour, and Andrew Mackaig, mentioned 
in the libeL* 

To this account, taken from the public record, I 
beg leave to subjoin Archbishop Spottiswood's opi- 
nion of the trial. * In the estate/ says he, c matters 
4 went not much better at this time, and amongst 

* ethers, nothing gave more offence than the acquit* 

* ting of Mr. Archibald Douglas, by form of assize* 

* This man was known to be guilty of the murther 

• In the brief account of the trials of Binning and Home of 
Spott, that Lb given in the abstract MSS. of Justiciary Records, 
there is not a word either of proof or argument. That I might 
throw every possible light on the trial .of Douglass, I. endeavoured 
to have recourse to the original record; but the volume of Re- 
cords, or Book of Adjournal, (as it is termed,) containing the 
proceedings froAi 80th December, 1580, to 2?th November^ 
158*, is not.to be found. This Vexed me the more, as Binning 
having been tried on the 3d of June, 1581, and the Earl of Mor» 
ton having b$en jried before that same Court, on the very day 
preceding, I flattered myself with the hope of giving that trial to 
the public; but, from a note in the abstract MSS. taken from the. 
volume now missing, I find that Morton's trial wa$ not entered 
on the Record. MSS. Abstracts, p. Ill, 113, 118. I also 
searched the Records of Privy Council and Justiciary, with a deV 
sire of examining their proceedings in A. D. 1567, being the year 
in which Ormeston, Hay,. Hepburn, Sec. were condemned and 
executed for the murder of Darnley; and I can hardly persuade 
myself that it is owing to accident that the records of both these. 
Courts for this year are also missing. 
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4 of the King his father, and had fled into England 
4 six years before. The Earl of Morton, at his death, 
4 and one Binny, Mr. Archibald's own servant, whd 
4 was executed about the same time, did both de- 
4 clare, that he was present at the doing of that wic- 
4 ked fact, for which the King had often, by his let- 
« ters and ambassages, intreated the Queen of Eng* 

* land to have him delivered, yet could not obtain if * 

* At this time a remission being purchased to him for 

* the concealing of that murther, with a letter rf ref 
4 habilitation, whereby he might stand in judgement 
4 and plead against his forfeiture, he was in a jury 
4 held the 26th of May declared innocent, and *b* 
4 solved of the crime, > 

4 This was done by the procurement of the Prtof 

* of Blantire, who had obtruded himself in the Par* 
4 sonage of Glasgow, whereof Mr. Archibald had 
4 been titular, and Otherwise than by his restoring 
4 could have no right in law to retain it. Many were 
4 grieved to see justice in that sort abused, for main- 
4 taining a sacrilegious possession; but to have sent 
4 him (Mr. A. Douglas) back to England, with a com* 
4 mission to reside there as ambassador for the King, 
4 which likewise was done, was an errout inexcuse* 
4 able; and how he, and the Master of Gray, who 
4 was cbiefe man in that led assise, carried themselves 
4 in the Queen of Scotland's businesse, wherewith 
4 they were trusted, we will hear in the end of thfe 
4 jean'* 

* Spottiswood's Hist. p. 
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! * tifoAi* Earl of Goxcry 9 and Mr. Alexander Ruthven, 
for conspiring to bereave his Majesty of Itfe, at St 
Johnston, 5th August, 1600. 



I HE Majesty q£ Rome had subsisted for many ages, i goo 
apd Jb&r sway extended over the fairest part of the 
! glob^, ere the punishment of treason was inflicted 
after the death of the traitor. And it was not till the 
division of the empire between Arcadius and Hono- 
tfaps* a period when the weakness of government 
increased its jealousies and its severities, that a sen- 
teste* of infamy could be pronounced after death for 
. that<^iw^ and *n action brought for wresting the. 
estate from the heirs of the traitor. With a similar 
policy, James V* who had long been harrassed by his 
nobles, solemnly adopted this punishment as a part 
of our law, when he beheld the storms that were 
gathering round the throne from the enthusiastic 
spirit of religious and civil liberty that sprang up at 
tjie reformation.* 

Sir Thomas Hamilton, King's advocate, produced 
before the Parliament, on the 4th of November, 1600, 
a summons of treason, duly executed, against .Wil- 
liam Ruthven, brother, and apparent heir, to the 
Eari qf Gowry, and to Mr, Alexander Rutlxven; apd 
and against his tutors and curators, and all having 
interest, to hear it found and declared that the said 

* Digestorum, lib. 48. tit. 4. lex. 9.; Codfeis lib. 9. tit. 8. lex. 
5. et seq. A. D. 397) James V. Pari. 6. chap, 69. A. D. 1510. 




r 



^REASON. 



1600 Earl, and Mr. Alexander, had committed treason, 
v " v% ' by attempting to bereave his Majesty of life, on the 
5th of August, 16QO. The summons, which ccn- 
v tains a painute narrative of the transactions of that 
busy day, is dated on the 26th of August, precisely 
three weeks after the date of the conspiracy, and the 
day of appearance was the 4th of November, an in- 
terval sufficient for people's minds to cool after so 
great an event, for the defenders preparing their de- 
fences, and for investigating the truth. 

The execution of the summons was certified whea 
it was first laid before Parliament. It was produced 
a second time pn the 11th of November. On the 
I5tb, the Parliament resumed the. cause; and the 
Lord Advocate produced the following depositions 
that were taken before the fcords of Articles.* 

Andrew Henderson, chamberlain to the late. Earl 
ofGowry, deposed, that, on the night of Monday 
the 4th of August,, be, after supper, was in the Earl 
of Qowry's own chamber with his Lordship and Mr. 
Alexander Ruthv^n* The Earl asjced him, What he 
had to do to-morrow? to which he answered, toride 
to Ruthven to speak with the tenants. His .Lordship 
desired him to pqstpQne that journey, and to b« ready 
by fojir in th$ morning to attend Mr. Alexander to 
Falkland) tQ take Andrew Ruthvei) with him; to 

* The Lords of Arftctes were a committee of the different 
estates of Parliament, who prepared the business that was ttrtome 
before the House. They were this year chosen on the 1 Hh of 
November; the depositions were produced in Parliament on the 
15th; tbey must therefor* have been emitted between the li ih and 
the 15th. 
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make haste back with what answer his Lordship's 16 <M> 
brother should order, and to leave Andrew with Mr. ^ 
Alexander. They set off at the hour appointed, and 
arriving betimes at Falkland, the Master sent the de* 
ponent at seven o'clock to see what the King was 
doing. He found his Majesty in the court-yard 
booted, upon which he returned to the Master, say- 
ing, 4 Haste you, the King is coming forth/ The Mas* 
ter immediately followed his Majesty, spoke with him 
for about a quarter of an hour, and, during the con* 
versation, the King frequently clapped him on the 
shoulder. The Master then bid the deponent ride in , 
all haste to Perth, as he loved Lord Gowry and his 
honour, and acquaint him that the King would be 
therewith a slight retinue speedily, ahd tell the Earl 
to cause dinner be prepared for his Majesty.' The 
deponent got back to Perth about ten o'clock, when 
his Lordship enquired anxiously what answer he had 
brought; what reception his brother had from the 
King; and what number of persons was hunting with 
his Majesty? The deponent* said, the answer was* 
to prepare dinner for the King: that the reception 
his brother Had was courteous; and that there were 
sundry of his Majesty's household, and some English- 
men, hunting with the King. The Earl asked what 
noblemen were with the King? to which'he answer- 
ed, * none but my Lord Duke.'t He then went to 
his own house and put off his boots, and, upon his 
return, the Earl ordered him to put on hi9, the de- 

# Register of Parliament, November, 1600; Cromerty's Ac- 
count of Gbwry's Conspiracy, p. 38. et seq. 

f The Duke of Lennox^- 

D 
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JGOO poneiit's, coat of mail, and plate sleeves. He asked 
for what purpose? The Earl answered, he had a High» 
landman to take in the Shoegate.* About half past 
twelve his Lordship bid him bring up dinner. The 
Earl sat down to dinner with three gentlemen, and, 
while the first course was on the table, Andrew Ruth* 
ven returned from Falkland, and whispered to his 
Lordship. Soon after, Alexander Ruthven and Wil- 
liam Blair came to the Earl, while sitting at dinner, 
Upon which the company instantly rose from table; 
and my Lord bid the deponent send for his steel bon- 
net and gauntlet. My Lord then went to the Inchj 
and soon returned with the King, the Duke of Len* 
pox, and the Earl of Marr. After his Majesty came 
to the house, the Master of Ruthven asked the de- 
ponent for the key of the gallery chamber, who an* 
fcwered, he had not handled it since the Earl came 
to Scotland. He then went, at the Master's desire, 
and got the key for him from Mr. William Rynd, 
Immediately upon his Majesty's sitting down to din- 
ner, the Earl spoke privately to the deponent in the 
room where the King dined, bidding him go to the 
gallery to his brother. He went; the Earl followed; 
and they being all three in thfe chamber, coy Lord 
said to the deponent, tarry with my brother, and do 
"what he bids you. The deponent then asked the Mas- 
ter's commands, which were, to 6 go into the round 
* of the chamber/ into which the Master locked the 
deponent, and took the key along with him. Here 
he remained locked up, accoutered in his coat of 

* Shoe Lane. 

f A level field used as a mall, adjoining to Perth, on the road 
to Falkland. 
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mail) plate sleeves, sword and hanger, but wanting 1600 
his steel bonnet. All the while he dreaded that some 
mischief was to be done; and he kneeled, and prayed 
to God* In aboiit half an hour Mr. Alexander re* 
turned, entered the chamber first, having the King 
by the arm, put on his hat, drew the deponent's 
hanger, and addressing the King, said, 4 Sir, you \ 
4 must be my prisoner; remember on my Father's 
4 deaths And, as he held the hanger at his Majesty's , 
breast, the deponent wrenched it out of his hand* 
The King said, 4 Mr. Alexander, ye and I were vefy 
€ great together; and, as touching your father's death, 
4 Man, I was but a minor/ The King added, 4 aU 
4 though ye bereave me of my life, ye mil not be 
c Xing of Scotland, for I Iiave both sons And daugh* 
f ters. 9 Mr* Alexander answered with a great oath, 
it was not his life that he desired, but a promise to 
his brother the Earl. The King said, fetch hither 
your brother} aad Mr. Alexander stipulated, that 
the King should not cry, nor open the window till 
his return, and then went away, and locked the door 
after him. Upon this the King asked the deponent, 
4 How came ye in here, man?' and this deponent 
answered, 4 As Gpd lives I am shut in here like a 
4 dog.* The King said, 4 Will my Lord of Go wry 
4 do me any evil, man?' This deponent answered, 
4 1 vow to God I shall die first.' He then, at the 
.King's desire, went to open the window; but, before 
he got it opened, Mr. Alexander returned, and said 
to his Majesty, 4 By God there is no remedy;' then 
leaped upon the King, and gripped both his hands, 
he, Mr. Alexander having a garter in his. Then the 
King said, 4 l am a free Prince, man, I will not he 
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1600 < bound/ So H* Majesty cast loose his left hand 
from Mr. Alexander, and, at the same time, the de- 
ponent drew away the garter, and the King leaped 
out of his grip. He then threw his left arm round 
the King's neck, and crammed his right fist into his 
mouth; and his Majesty and he wrestling, the de- 
ponent pulled his hand out of the King's mouth. 
The deponent then reached over the King's shoulder, 
and pulled up the board of the window, and his Ma- 
jesty cried, 4 Treason! treason!' Mr. Alexander spoke 
thus to the deponent, c Is there no kelp with thee? 
c Woe worth thee, t/wu villain, we all die!" Then he 
clapped his hand to his sword; but the King putting 
his hands on the Master's, stopped him from draw* 
ing it. Thus struggling, they staggered forth of the 
cabinet into the chamber; the door of which the de- 
ponent unlocked, that he might make his own es* 
cape, and let in the King's servants. Just as he 
opened it, John Ramsay entered, with a kawft on his 
hand, drew his hanger, and laid about him. The de- 
ponent then went down stairs, and, as he came to 
the front gate, the Earl of Gowry was standing be- 
fore the gate, accompanied by sundry persons, having 
the deponent's helmet on bis head, and a drawn 
sword in f each hand* The deponent then went to 
his own house, where he remained tiU the King left 
the town. After this, he went to the bridge^ and 
walked up and down about an hour* When he re- 

* It was common, at this period, for combatants to fight wit£ 
weapons in each hand; Lord Gowry had been long i& Italy, and 
probably was a good swordsman,. Arnot's Hist, of Edinburgh, 
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turned jhdme, his wife asked at him, € What trouble 1600 

* was within the place? 9 To whom he answered, 
c Well me of one thing, that, if I had not been 
' there, the King had been twice sticked* this night: 
c but woe*s me for the thing that is fallen out/ The 
deponent added, that, being met by Mr. John Mon- 
crieffe on his return from Falkland, who asked, 
Where he had been, seeing his boots were on? He 
answered* some miles beyond Erne, not daring to 
unfold the particulars, as the Earl had forbid him to 
tell the errand*! 

The Duke of Lennox deposed, that, on the 5th of 
August bst, being in company with the Kmg at 
Falkland, he saw Mr. Alexander Ruthven speaking 
with hi » Majesty before the stables, between six anil 
seven in the morning. Soon after the King went a 
stag-hunting; and having killed a buck ih the Park 
of Falkland^ he desired the deponent to accompany 
him to Perth, where he meaned to have some con- 
versation with the Earl of Gowry. The deponent 
immediately sent his servant for another horse, and % 
for a sword, and followed the King. When he ovefr- 
took his Majesty, Mr.' Alexander was speaking with 
him* Shortly after theJDuke's coming up, the Ring 
rode aside, and said to the deponent, * Yecaxlnot 
( guess, Man, what errand I am riding for; I am 

* going to get a pose\ in Perth: and Mr. Alexander ^ 

* Stabbed. 

t All the depositions are subscribed by the respective witnesses. 

t A hidden treasure. This was by no means so improbable a 
tale, as one, from merely viewing modern manners, would deeni 
it. The Kmg was given to understand that this strange man was 
an emissary of the Court of Spain, furnished with a quantity of 
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1600 ' Ruthven has informed tne that he has found a 
€ man that has a pitcher full of coined gold of great 
' sorts/ The King at the same time asked the de- 
ponent what sort of a man he took Mr. Alexander to 
be; who answered, * That he knew nothing of him, 
c but as of an honest discreet gentleman.* The King 
afterwards described to him minutely the circum- 
stances of tlie pose; to which the deponent answered, 
4 1 like not that, Sir, for that is not likely/ As they 
rode by the bridge of Erne, his Majesty said, c That 
* Mr. Alexander desired him to keep the matter of 
c the pose secret, and take nobody with him/ But 
the King, both at that time, and in the Earl of 
Gowry's Hall at St. Johnston, bid the Duke take 
taint (L e.) take heed where I paiss with Mr. Alex- 
ander Ruthven, and follow me. When the King 
was within a mile of Perth, Mr. Alexander rode on 
before the company, on purpose, as the deponent be- 
lieves, to advertise the Earl of his approach; add, 
when they were within two pair of butt-tengihs of 
the town, the Earl, accompanied by diverse persons 
on foot, came out to meet the King. Then his Ma- 
jesty^ accompanied by the deponent, the Eafl of 
Marr, Abbot of Inchaffrey, Sir Thomas Erskine,* 
the Laird of Urquill, James Erskine, William Stu* 
art, Sir Hugh Harries, Sir John Ramsay, John Mur- 

gold for the purpose of exciting fresh commotions. When the 
Earls of Huntly, Bothwell, and Crawford, were tried for various 
point? of treason, A, D. 158% they (and in particular the Eftri 
of J&othwell) were convicted of receiving from certain Jesuits, 
and from Graham of Fmtry, large quantities of Spanish gold, 
fpr the purpose of raising forces. Rec. of Just. May 24, 1589, 

* Created Earl of Kellie, 
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ray, John Hamilton of Grange, and John Graham 1600 
of Balgowaii, passed altogether to the Earl of Gow* ***** 
ry's hall, in company with his Lordship and Mr» 
Alexander Ruthven. The King called for a drink, 
which was long of being brought to him; and it was 
an hour ere his dinner was served up. When the 
desert was on the table, Lord Gowry came to the 
deponent, and the other persons of his Majesty's 
suite, and desired them to dine; whicfr they did ac- 
cordingly in the hall. When they had nigh diped, 
the Earl came to them from the JGng*s chamber, and 
called for wine, saying, he was directed from his Ma- 
jesty's chamber to drink the King's health, to my 
Lor<i Duke and the rest of the company. Immedi- 
ately after the health was drank, the deponent rose 
from table to wait on the King, conform to direc- 
tion*; but the Earl said to him, his Majesty was gone 
up quietly some private errand. His Lordship then 
called for the key of the garden, into which he walk- 
ed, in company with the deponent and some others* 
Soon after, Mr. Thomas Cranston came to them, cry. 
ing, 4 The King's Majesty is on horseback, and riding 
c through the Inch/ Then the Earl cried, * Horset 
4 Horse!' Cranston answered, * Your horse is in town.' 
His Lordship made no reply, save continually crying, 
4 Horse! Horse!' The deponent and the Earl came 
first out of the garden, through the hall, to the close; 
and, as they came to the outer gate, the deponent 
asked at the porter if the King was gone forth, who 
answered, that assuredly he was not. The Earl said^ 

* I am sure he is first always. Stay, my Lord, drink, 

* and I shall go up, and get the verity thereof.' Im- 
mediately he came down again, and affirmed that the 
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1Mb KtHg was gorifc <5utatthe'bk<*k frate, atf^away. ' tTpon 

4 utritB thfc r&t Wf thfe ce^pSt/y; W^nt 6& aViJie 4 ftont 
gate; and,^«fey 'WfetfMfidlh^ tlh^iJM^freet, 
deffiteratfi^Wfier^ W li seel£ tlrc Kiing" "tft^et>onen t 
ItoAri i Vdlk^anfl fciift to tlte Earl of^fr^T ^Ai^ 
*i$tJ& v l&hg wfierefe Tmh^ So 

j^iy^lo6kIhg1forth v dHh^ ^Md^kmit^ 

* l hi$Jace r4d, and tin hand t griping f jiif cUeej^and 

' motitk, and the King &ied, I arrp murfa^ 

*' soH! My ' X&rd 'jtfarh, ' heifa KelpF. ^ultz^f the 

deponent^ Lord Marr, and the corop'any ? *iin^ 

io fBe gallery chamber^ where his Majesty wzfy to 

have refieVed hiriii btit the dbor wakiastv Seeing a 

ladder, they rushed it against tfcp iloprj but,the|ad- 

der^roke. They then s^^^ 

withstanding they thundelred^at the cfboif with J|r ge 
fOTCihg hammers^ they got no entraRce^ till the *Earl 
ttf Cowry r and his brother were .both siain. \ '\Vjien 
they got admission, by assistance of &dse witlun^the 
chamber, who helped them to £reak open th$ door, 
they found Lord Gowry lying dead^ his krothgfy Mr. 
Alexander, being slaifi, and carried. doWn stairs^ be- 
fore theit' entry. When they entered \ tKf j§om 
where the King was, the deponent sa^r p thr6|ig|i one 
of the dbof s, trfifch was by no meanr close, th$|^sh- 
ing of halberts and swordsj but knew tioperpf/the 
combatant^ save Alexander *R'ujthven 'of jreeland; 
and titW sbotf thfc said Alexander heard my Lord 
Duke's voice, he and his accomplices left that door, 
and gave no further disturbance. Depones, That he 
saw several of Lord Gowfy^ servants in arms in the 
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dose, both before and after the King dined, and that 1600 
there was a tumult before the Earl's lodgings, and ***** 
in the High Street, , for about two hours after his 
Lordship's and Mr. Alexander's death* 

The Earl of Marr's evidence, in most things sub- 
stantial, corroborated that of the Duke of Lennox, 

Xhe Abbot of Inchaffrey deposed, That he saw Mr. 
Alexander Ruthyen at Falkland in conference with 
the King, for about a quarter of an hour, on the 
morning of the 5th of August. The deponent ac- 
companied his Majesty to Perth, and dined in the 
Earl of Gowry After dinner, the deponent heard 
that the King had taken horse, and was gone to- 
wards Falkland, and the Earl assured the company 
it was so; upon which the Duke of Lennox, the de- 
ponent, &c. called for their horsts. As they waited 
for them, they heard a voice, and the Duke said, 
' Yori is his Majesty *s voice, be where he will/ Im- 
mediately they saw his Majesty looking out of a win- 
dow, without his hat, his face red, and crying,.. 

* Help, my Lord Marr! Treason! Treason! I am piur- 
c dered!' 

The Abbot of Lindores deposed in all things agree- 
able to the evidence of the Duke of Lennox; adding, 
that, when the company asked if the King was gone 
forth, the porter said he was not. TheJurl affirm- 
ed, he had gone put by the back gate; to which the 
porter replied it was impossible, for he had the key 
of that gate. When the King called out of the win- 
dow, " € Treason!* James Erskine laid hands on the 
Earl upon the High Street; Sir Thomas Erskine also 
^rippSd him, pying, * Fie, traitor! this is thy deed; 

* thou shah die/ To which Lord Gowry answered, 
" * " E 
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1660 * 1 know nothing of the matte?/ A scuffle then en- 
aued: the Earldrew bbth Hs swords, iuid cried* c 1 
* will dtber be at iriy oWn house, ^rdie by the gate** 
and, at the head of about thfirty petsons, he made 
his way into the place. 

Sir Thomas Erkine's testimony confirmed thosfecrf 
-the two preceding witnesses* He added, that, when 
he had got iikto the close, meaning: to fly to hts Ma- 
jesty^ assistance, Sir John Ramsay called to him to 
come up the turnpike * stair to the very topu When 
he had got up five steps, he met Mr, Alexander Rbth* 
veil, who was bleeding in the face and neck- Sir 
Hugh Herries, and others who were with him, cried* 
• c This is the traitor! strike him!* He was struck ac- 
cordingly, and fell; and, as he was fallen, he turned 
his face, and cried," c Alace! I tod not the xmte\ qf itT 
.The deponent then went upstairs to the chamber at 
the head of the gallery, where were the King and Sir 
iohn Ramsay only; Sir Hugh Herries and a servant 
followed him; immediately after, Mr. Thomas Cran- 
ston entered the chamber with his sword drawn, the 
Earl of Gowry following, with a drawn sword in 
each hand, and a helmet on his head. They struck 
at the deponent; and his colleagues, who defended 
5 themselves and struck again, and Cranston wounded 
the depopent in the right hand* At last, Sir John 
Ramsay gave, the Earl a deadly stroke. The Earl 
leaned to his sword; a man held him up; but how 
soon his Lordship fell, Cranston and the rest of his 
followers left the room. 

* The name given to a winding stair, very common in S^tlancL 
f Blame of it. 



TREASON. 



< Sir Jdhn Ramsay deposed, that, after having dined 1600 
on the day libelled in the Earl of Gowry's, he took 
his Majesty's hawk feonv John Murray, in order that 
th**aki John might <Bne, Misting, the ftftg, he; and 
the Laird of Pittencrief searched for Jus Majesty i* 
diffident apartments} and,- when they came, ki to the 
$tofc*;<Mr* Thomas Cranston toM them the King w*s 
^bortebaitk, and at the Inch* The deponent then 
Ttmtd die stable for his horse, and, as he was at aha 
gtttti&dtfK, he heard the King's voice, but did not: 
Utidef&a&d what he said- He immediately returned, 
mid, eotering the close, he found a turnpike* door 
4»f*lH4ato which he entered and went up stairs, 
-Heating a struggle and din of feet, be run with his 
Vkote 3&cce against the door which enters from the 
Iftafc to the^ch^mber at the end of the gallery, Hav~ 
$ng*btitst open the door, he saw the King and Mr. 
?&4*tft&4er Ruthven striving and wrestling; his Ma* 
jetty havteg Mr; Alexander's head under his arm* 
4*d 'M#» Alexander, who was almost on his knees, 
"fcad his hand upon the King's face and mouth. His 
Majesty, seeing the deponent, cried, * Fie! strike him 
^kdgh, because he has in pyne douMetjf upon him.* 
ftfcitaedrately the deponent cast the hawk off his hand, 
: tctrew his danger, and struck Mr. Alexander, and 
the King instantly pushed Mr. Alexander down 
-stairs. In the rest, he deposed in all points conform 
to£ir Thomas Erskine. 

* Door of a turnpike stair. 

f Pyne doublet was an under coat of defence, made of wire, to 
shield from die point of a dagger. Tt was wdrn by jnons x or 
foot soldiers. 
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^% Lord Duke, Ae^Stoi of 'Marti, and the3Sari*o£ , 
Gowry, come into thfe fc/8s& : My Lotd Dtrke asked 
the deponent, if the King was gone out? He said, Not. 
Then Lotd jKfarjr said, * Billy, tell me the verity if his 
4 Majesty be furth pr not?' He answered, ' In. truth 
4 lie is not/ The : JLul of Gowry, looking at bksk 
with an angry countenance, said; * Thou lie; be ite 
4 furth at the back gate, and through thfe'InCh;* 
Theft this deponent ins wered, 4 That cannot be} for 
« I have the key of the back gate, and aH ths gate^ 

* of the placed The© the deponent saw his Majesty ; 
looking out of the window of a turret, crying, ' Tiwjtefe 

* son** &c. "Upon which the Duke, Lord Many and 
others, ran up the turnpike stair to the gallery.' 
After this Lord Gowry came from the High $ti;eet 
into the close, a steel bonnet on hi§ he*d, a drawa 
sword in his hand, accompanied by sundry persons, 
all with drawn swords. 'My Lord and hfe frfiowers 
rushed up the turnpike stairs but the deponent knows 
not what passed within tJieplace^ save by rejportj nop 
knows he any more of the matter. . 

John Graham of Urquill deposed * conform to the - 
4 Lord Duke of Lennox and Earl of Marr, in- ail 
4 things, reddens eartijtem causum scientitoeS 

John Graham of Balgowan deposed in aH things 
conform to the Duke of Lennox. 

Twenty-two more witnesses depose either in con- 
firmation of the preceding evidence, or to other facts 
of less moment. In the whole of the Repositions, 
there is not a word of the Earl's belt and magic cha- 
racters, nor of his not bleeding till the belt was uru 
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loosed,* TBd cif the Simitooms against i the Eari of 1600 
Gourryfs^irt, and dtt T ibatata6ats ag^a4*hi*fek v ^ r ° 
lowteMdH^w^e ex^cuWd at Perth*; o\.r» v.* 

* la account that, was published .$apa. after tta e/msptracy, 
both jfcese iacts are mentioned, and probably they were both. 
true. " ' f*rbfti these, two very different conclusion^ niveoeen drawn, 
by thtf ^dtenfeeof those who* believed, abd the .paxtiality of thofe 
who djscfejji^^the^conspii^^^ that the bleeding^ 
the tuoufid&ias oping-ip the mpgjcal characters; ^ jother* that tku 
tale is f Sft absuyd, as to excite strong suspicion concerning the realty 
of the conspiracy. The real matter had been simply this; Lord 
Gowry »ceived £be deep and mortal wounct^bv the thrust of a 
small jfitortk *&d&e had not 1 ittmiediately bled- eiternalfy; but, on 
his clothes km bis. bek being taken off, and the body being turned 
| into oU&rent postures . in the stripping, the blood had gushed out* 
Besides, it .frequently happens that, on a person's being blooded 
after sudden deat^i, no, blood will issue for some time; but, when 
the serous part of the blood separates from the grumous, the for- 
merwttY€ow out of dfe wound. This the fohd friend often looks 
on as the mark of fcetvraing life, while it is the most certain indi- 
cation of death. — Necromancy at this period.ragned with uncon- 
trouled sway over the gloomy empire of darkness. A belief in 
the power of charms, and talismans, has prevailed in a greater or 
lesser degree in most ages and nations. A judicious sceptic, there- * 
fore, will not ground his disbelief of a natural event, because the 
ignorant witness who testifies ft, ascribes it to a preternatural cause. 
An incident, much more remarkable than Lord Cowry's not 
bleeding till his belt was unloosed, is authenticated in, the trial of 
Philip StansSeld for. parricide, A. D. 1688; a trial which it would 
be superfluous in me to publish, as a proper abridgement of it ha s 
already been made by Salmon. James Muirhead, surgeon, in 
the course of this trial, deposed, * That, upon the prisoner's as* 
' sistmg to lift the body of his deceased father Sir James :Stans~ 

* fieldy a&er it had been sewed up, and clean linen put on, it dart* 
4 ed out blood through the linen, from the left side of the neck, tvhich 
€ the panel touched; but that when he (the witness J and the other 
1 surgeon put on the linen, and stifred and moved the head and 

* neck before, he saw no blood at all* This is confirmed by another 
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■/ The PartameD* pronounced a sentence, dedarlug 
the faite?Earf aCGomy a*d Mn Alexander Rtitfcve^, 
to have committed manifest treason in alt pdints Con- 
tained in the summons} and, therefore, dfece^nfeg 
their name, memory, and dignity, to b£ e&kigufeh*. 
ed; their arms to be cancelled; their whole .estate, 
real and personals to be forfeited, and annexecUa the 
crown; their bodies to be taken to the Cross of Edin- 
burgh, and drawn, hanged, and quartered; the name 
of Ruthvento be abolished; and their posterity, and 
their surviving brethren, to be incapable of succeed- 
ing to, or of holding any offices, honours, or pos- 
sessions.* 1 ; * i - • 

•■ • • ■ 

-witness; and it i§ worthy of rernark, that Sir Jarne* was no£ata]b» 
bed or shot, bat str angle d.^- Salmon's State Trials, g. §l& 

* How different this sentence, how different the execrable law 1 
of Arcadius and Honorius, upon: which it is founded, frbrh the 
following law o£ our brave, our free ancestors, tiic Goths, whcuB 
we, notwithstanding, call Barbarians/ « ; Ornnia crknina suos s*. 
« quantur auctpres. , Nec. pater pro fy\o f nec filius pro pa£re, t nac 
« uxor pro marito, nec maritus prp uxore, nec frater pro fraWt 
« nec vicinus pro vicino, nec proquinquiis pro proquinquo, ullaxn ca- 
* lamitatem pertimescat Sed iUe solos judicetur culpabilis, qui 
« culpanda commis^rk; et crimen cam illo qui fecertt moriatur: 
c Nec successores aut baeredes pro factis parenturn ulkm/calami- 
< tateni pf rtirnescaat. , Irfg&i Wisegot^oruni, Lib. 6. §• 
The reader may compare the above with a certain oilier latfy 
which his reflection will suggest to hhn.-r-Thu sentence , intone 
particular, exceeded the capricious cruelty of the Roman Empe- 
rors, viz. in the insult offered to the dead bodies. Sticking the 
head and limbs of traitors upon poles, or hanging the -body *& 
chains, is a refinement of modern tyrants. ' Corpora eorum qui 
< capite damnantur, cognatis ipsorum neganda non sunt Eorum 
4 quoqoe corpora qui exuriendt damnantur^ peti possunt: SciKcet 
« u.t ossa et rineres coUecta sepulturae tradi possuuV Digest. Lib. 
4&tfo2*.l. 1. . 
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The Parliament at tfce same time pronounced & si- *eoo 
mila* sentence on Alexander and Henry Rutlrtfeng,^-^ 
* sobs to the Laird of Freehnd, Hugh Moncritfies 
btt*]pttr4o the Laird ofMoncriefir* and Patrick Evibc, 
btottyw to the Laird <rf Balhousie* And, on thedfld 
of A**gu$t feeding, three of thrir accomplices;, Mr, 
Thomas Cranston, and George €raigengefc, servants 
to tteEarl of Gowry, a*d John Macduff,* Who with 
their* dravrt> swords had rushed up the turnpike with 
the £ariof Gowry, and assaulted Sir Thomas Enr- 
kine* &e* on a proof led, as well as their own con- 
fessions, were convicted before the Court of Justt 
tiary at Perth, and executed the same day. 

I have thus presented the simple evidence, and 
'tff&oiit arguments to enlighten, or ingenuity to per- 
plex the case, I apprehend the reader has already 
formed his opinion, whether this was a plot of Gow- 
i&lfagmmt the King, or qf the King against Gowry* 
I shall bow state the following arguments, which im- 
press- me with the mosttpfotplete conviction, that ituw 
a plot of Gowry against the King. 

Argument Xst 9 That an attempt upon the King's per* * 
son "was neither uricqrrmum nor unlikety. This will be 
best evinced by a list of the vaiious attempts made 
by King James's subjecta on the person of their Sove- 
reign. 

1st Attempt, 24th May, 1578. The Earl of Mor- 
ton, one of the murderers of the King's father, seizes 
the King and the castle of Stirling.! 

* Lord Gowry had not made these three acquainted with his 
plot, nor had they any other s^are in the guilt but joining their 
master with drawn swords. Records of Justiciary, Aug. 22, 1600. 

f Robertson's History of Scotland, vol. II. p. 62. Arnoi's 
History of Edinburgh, p. 84. 
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1600 - &d Attempt* 23d August, WiHhroiaarl of 

Gowry> father 'to the Eari whoie triakl present, at 
his own house of Ruthven* with the aid, of other 
Ldrds, seizes the King, .changes bis Ministers^ and 
keeps him m ward about a twefaemonth. TJ*» the 
church voted to be a good and acceptable service to 
God, the King* and, the country. < ^ 

3d Attempt.* Francis Earl of. Both well, nephew 
Jta James Earl of Bothwell, who was one of Daraiey'g 
murderers, aided by some Popish. Lords, assemble at 
Quarrel-holes,t with a number of .persons, for the 
purpose of seizing the King in his palace <rf Holy- 
roodhouse, murdering the Chancellor, and- over- 
throwing disestablished religion. 

4th Attempt, 27th December, 1591. The .same 
Earl of Bothwell, James Douglass || of Spott* and 

* Rcc. of Just 24th May, 1589. Spottiswood's Hist. p. 376. 
It is worthy of remark, that Logan, in his letter to Lord Gowry, 
«;0f the 29th July, 1600i on the subject 'of the Intended conspiracy, 
when speaking of the Earl of Bothwell, uses these words: — * la 
< case God grant us happy success in thi^errapd, I hdpe to have 
« ' both your Lordship,, and hts Lordship, with many others qfiyour 
* lovers, and his, at a good dinner, before 1 die/ 

f Close by the Tillage of Restalrig, about a mile distant from 
- Bolyroodhouse. 

|| Son-in law to George Home of Spott, who was trM for the 
murder of Darnley, and who afterwards was one of the jurymen 
who sat on the trial of Archibald Douglass for the said ra&rder. 
By the bye, this George Home of Spott was himself murdered, 
not without great suspicion of the murder being perpetrated by 
the said James Douglass, his son-in-law and successor. Douglass's 
inducement to Join the conspiracy, was to relieve his servants who 
were confined, within the palace, and who next day were to be put 
to the torture concerning the murder of his father-in-law. John- 
stoni Iter. Brit. Hist. p. 158. Spottiswood's Hist- p. 886. 
Moyse's Memoirs, p. 180. 
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. .roflrfh^ils^'iChile^ke Xihgoaad Qntikv ire at^lipper,^^ 

i aps*ft»tiHs, kilt JgbaSctaw/? hi* Majatfy'* pffefcipal 
: e^tfrryj smd caB 6dv fife <o &muifte**uch' «ft the 

.» jdhoes a&lbey could Adet break 'biK ^rfe t^ked 
by Sir James Sm£ikfKKi» UHd th&aftiztttg Kdin* 
kprgfcB smfft <Igkt Of the «onj£iritto|t hs&ged next 
taraffitog* • *ttfidMMiC Jury* on a, gallows Erected before 

• dre^afe^^att/ * i »"i *.v v/ \.: ; . 
^^mm^^m^latik^iSAw. t-ffetoM* Earl of 
Bofe^ airttoiHeri,' who, in 

ftatti0«*h* afceiri, were detected in 4«frbsh ^ conspi- 
racy with the Gfliihc}£ Spain, for -irivadi6£ Scotland 
qtadffing^ asmfo '-thtf JBAg ki tfreffciaee'iif Falk? 
laitfqt midnight} but, by resistance* of those with- 
in, ajj|i by the country, on the early rumour Qf dan- 

\ in his Majesty's defence,, they are forced 

, /t^j^odpa the eftterprize; they plunder the royal 



<>* Qrezt deal Record, Book 40. No; 21. 1 5th Aug. 159$.—. 

1 fitrdon to the Master of Gray, his uncle, and two brothers, and 
to James Graham, brother to the late Laird of Fintry, for trea* 
sonbty attacking the King's person and the palace of Falkland, 
Johnsto/u Rer. Brit. Hist. p. 16S. Moyse's Memoirs, p. 188.— 

- 55* fibfr? J*W,£w>ss}jb the sacred principle of religion was prosti* 

- iq<w4t was.au)ere naa*k put on to hide the amhkion or 

«0ftrtai4rf4fcbose .Nobles, whose, piety eten modern historians <hava 

♦ stotcWrt j»lfei«ne4 ^o /eejebuaxe, it is not incurious to- observe, that 
HMtofitf tj^e.Pppi^h and Eresbyterian religions, fieijnently united 
in Jttejsarae^ conspiracies. * The wolf and the lamb shall feed tp- 
4 fttberV Jsaiah» cb# fcv* v. £5. The flames of J-©nban, in the 
year, 1780, #w a fat^l and memorable testimony o£ the ddtision 
tod outrage, which, under the pretence of religion* may still be 
excited br a champion of the covenant. 

F 



TREASON. 



IfiOO stablps and park of the horses, and betake them9$lvea 
***** tQ flight. Several of the conspirators are slain in the 
pursuit, or hanged. The Master of Gray is pardon* 
4d, that he might have the opportunity of /giving 
additional proofs of his treachery.* m 

$tli Attempt 17th December, 1559. The rabble 
of Edinburgh* instigated by the clergy, and counte- 
nanqedf by the Lords Lindsay and Forbes, assault; 
with great fury the tolbopth of Edinburgh, in which: 
are the King, his ministers and judges; but are re- 
pulsed, or appeased by the magistrates, and .more 
Respectable citizens. 

1th Attempt, 5th August, 16&0, by John Earl qf 
G&wry, and Mr. Alexander Rutlwen, on the person 
/qfffie King, in the Earts own house of St. Joimtfon. 

* There were other attempts of less note upon the King's, per* 
son! which I pass over. 

t Amours History of Edinburgh, p. 4-3* Moy se's Memoirs, 
J>. 24-9«— -When Ogiivf the Jesuit was brought to trial, his judges, 
tor rather inquisitors; interrogated him about the Pope's right to 
depose excommunicated princes, and if it was lawful to put such 
^ffopes to. death. In answering these interrogatories, he. reproach- 
ed the Court with this attempt^ After saying it was riot Papist* 
but heretics, who inculcated parricide, he goes in thus i * Pd- 
*Veraria conspiratio aulkorum fult, at non sic cum die Septem- 

* bris vCstra (it should be Decembris) quando tagenti armatorum 

* manu regem m Praetorio cum Senatu necare voluistis, quod et 
tfecistetis nisi conciirsu opificum satellites adjuti e manibus vestris 

* regem eripuissent* Duo millia sunt hodie Edinburgi qui rllo 

* die arma tulerant, et tot esse possunt testes, tres predicantes et> 
4 hortatos fuisse ad fortiter agendum, clamantes, Deus et ecdesia; 
« cum ex altera parte clamaretur pro Deo et Rege; pro quo facto 

* Edinburgum debebat comburi*' Relatio incarcerate onis et mar. 
tytU Joannis Ogilbei, *c. typisviduae, L* Kellami, 1615. Sec 
his trial below. 
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Argument id. That the Earl of Gown/ was by no ^oo 
means an unlikely person to make such an attempt. 1t/V ° 

Lord Gowry had the misfortune to be bdtn iti % 
Country which had been recently stained with a deed 
of lite most diffused and complicated foulness, of any 
that disgraces the annals of the most corrupt and pro. 
fligate Court. The Prince under whom he lived, 
possessed no solid nor permanent authority; nor did 
ins ideas of prerogative correspond with the e&tent 
of his power; for he deemed the Royal pleasure 
to be the standard for measuring out law to tHe * 
subjects. The people, on the other hand, enjoyed 
too regular system of liberty, yet were extremely 
destitute of the respect due to the Sovereign. The 
iufbutetot nobles, in gratifying their common pur. 
smts, ambition, and revenge, were restrained by no 
deikacy of sentiment, no politeness of manners. The 
clergy held the pulpit to be a sanctuary from which 
they might declaim without challenge on matters of 
stats; and their bold sentiments, their lofty preten- 
tions, were often unfolded in tjie most coarse'»d 
intemperate language. To add to the public dhor- ' 
der, the kingdom was distracted between two Fo* 
reign factions, andrtwo rival religions. The Spanish 
{action united with the Popish^ the English/ with 

• It highly probable that some persons in the Court ^>f Eng- 
land were privy to this conspiracy. In a letter of Logan's* Which 
is mgrossed in the indictment against George Sprott* who was 
executed far -concealing this conspiracy, there is this passage: * I 

• trust, and am assured, we shall hear word within a few days 

• from them your Lordship knoweth of i for J have a care to see 
! uihat skips comes home by.' Records of Justiciary, August' 12, 
W08, 
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1600 the Presbyterian. ThePruice wbo guided tfee<gtfof . 

****** state over those arduous, paths, increag^d tl^a contu- 
sion by his inability, to direct it.; Iroi# .at W30k of 
judgement, of rssplution, and of tamper, he fro* 
quently connived jtt, qr pardoned, the most axrpckw^ 
crimes, while he punished, with illegal and e*cg$iff9 * 
rigour,* trivial or imaginary offences,* EquaUy jWr.. 
skilled to hurl the imperial thujider, or to encircle 
his temples with the rays of mjercy, fee weakened 
moral distinction, while he broke down' the barrier* 
to the commission of the more atrocious erknev x * 
The murder of Riccio, by JLord Gowry's ]gr*ftd* 
father, was perhaps the greatest insult ever iofiesodq 
to a woman ahd a- Sovereign, and may be defined 
the harbinger of the succeeding, tumults* And the 
Karl's father, when he seised the Kipg at Rutjiyen,, 
changed his ministers, and kept him \n uafdior a, 
{welvepionth, showed that his respect for Prince* 
was not much, greater than his father's. 

This Earl soon after fell upon the scaffold, and in 
his death we may probably look for the principal mo* 
live to Gomtfs Conspiracy* The Churchy in a so- 
Jetnn act of their Assembly, declared their approba- 
tion of the elder Gowry's seising jhe King at Ruth* 
yen; and £he Presbyterian clergy, in their writings 
and declamations, always enforced this topic, and 
expressed their opinion, that he fell by an unjust sen- 
tence. One of the most eminent and popular of that 
order was preceptor to Lord Gowry and his brothers. 
Thus the idea of a murdered father, instilled in Uiq 

* §ee tbe Index, articles Tennent, Cornwall, Fleming, Guth- 
rie, Maccalzeane, Ogilvie, Rois, Saadilands. 
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conWrtatkfftfi 6f th#r predeptor,* aqd supported by 1600 * 
the authority of the' Chorcft, must have made a de$p X " VN| 
impression on the youthful minds of the offspring of 
Gov#y« This, indeed, is not sirhply supported T>y 
plausibte >f conj*cttire; it is instructed by evidence.— 
Whett Alexander Rtithven approached the King \pith 
a dra>*ii danger, his words were, 4 Remember onmy 
.'fatfret** death.' The same is corroborated by Lo- 
gan'* letters; letters which, froih the proof adduced 
in thte following trial, I hold to be authentic evidence, 
particularly in the following passage:! " I think therq ^ 
4 is none of a noble heart, or carries a stomach worth 

I ( a pteny, but they would be content and glad to 

' *aee Wt contented revenge of GreysteiPs death/} 

The family of Ruthven had long been looked up* 

^ on as the head of that party which was attached to 
Engbtad and the Reformation; and the accomplish- 

I ments of the latter Gowry qualified him to be the 
leader of an enterprising faction. The importance he 
derived from aristocratic influence over his extensive 
domains, and from the attachment of a powerful 
party tir Church and State, was embellished with the 

* To exclude misrepresentation, I desire it may be understood, 
I neither wish to insinuate, nor do I believe, that Lord Gowry's 
preceptor, or any of the clesgy, instilled into his mind to reveage 
bis father's death; but only, that they must have repeatedly told 
him his father fell by a hard sentence; and that his mind brood- 
ing over this, joined to his ambition, and the state of the conn* 
try, probably suggested to him this conspiracy against the King, J 
'Which terminated in the ruin of himself and of his family. ' Lo* 
gan's Letters, No. 5, would completely vindicate Lord Gowry'^ 
preceptor frerh such aspersion. 

f Logan's Letters, No. 5. ult. July, 1600. 
J A nickname for the elder Gowry, 
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acoo lustre of a, royal descent.* Thus ambition* as wefl 
** vv ' as revengs, Hoiglit stunvftate Gowry to his .daring 

* William, second Lord Ituthverk the Earl's great grandfatjfc^ 
married -^anet Haliburton, eldest daughter, and co-heiress ; of 
Patrick Lord Haliburton of Dirletbn, whose predecessor, Sir 
Walter Haliburton, married Lady Isabel'Stuart, eldest daughter 
*f Robert Duke of Albany, Regent of Scotland, iWrd ; son of 
King Robert II. The Earl's father, William, first Earl t>f Goar* 
ry, married. Dorothea, daughter to Henry Lord Methven, who 
was first married to the Princess Margaret of England, daughter 
oF Henry VII. and widow of James V, It is said Lord Gowry 
propagated a rumolir *>f his mother's being descended ojf thsft 
marriage, and that many low people about Perth credited 4e ft* 
port. <£co& Hist, of Scotland, p. £53.) Yet it seegns'd&m- 
strated that she was sprung of a marriage between Lord Sicken 
juu} Janet Stewart, daughter of John Earl pf Athole^, ; J>ojugIas>' 
Peerage* p, 16, 305, 321. Lor4 Gowry adopted into the arma 
of his family, A, D. 1597, a sworU pointing towards an imperial 
crown, voitk the motto, « Tibi soli* 9 Crawford's Peerage, p< 166. 

1 am Induced to believe that, However atrocious Lord Gowry's 
purpose might be, he did not intend to dispatch the King imme- 
diately. The evidence of what passed ^between lie Xing and 
Alexander Ruthven* as well as a consideration of the most wary 
steps Gowry could pursue, confirm this notion. Ruthven's speeoh 
to the King was, 1 Sir, You must be my prisoner; 9 and, when he 
returned a second time, and swore there was no remedy, instead 
pf stabbing the King* he only proposed tying hiis hands. *Whe- 
ther the brothers consulted their ambition or their safety, it was 
prudefit for them not to dispatch the King at St. Johnston. The 
notorious murderer of the King could liave little liope of ascend* 
ing'his throne. By throwing the bloody task upon the hands of 
$n assassin, at an aft£ r day, they might shift of the imputation*of 
parricide; and their partisans might deny, with as much effrontery, 
that Gowry committed the murder, as they have since done that 
Gowry hatched a conspiracy. Besides, while the King remaiiie4 
in custody of the brothers, his life was a hostage for their safety, 
and a check upon any spirited measures in the adherents, to t])e 
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' enterprise. Indeed, if his* attempt wis to be directed 1609 
against tike fife of the King, it could no longer be 
iaferfor him to remain in the condition of a subject: 
and the indecent and malicious imputation of bas- / 
tardy, with which the fanatics reproached' King 
lames, might afford a plausible pretext for secluding 
the ipjral offspring* 

The family of Hamilton, next hehr to the Crown, 
had long lost its popularity, and the Ewl of Amir, 
its head, had lost his judgement; and, although there 
undoubtedly were several families interposed be* 
tween Gowry and the Crown, in the strict line of 
tteoessida* &one of them probably possessed power 
mifrpopularky to support their right. But, if Gow- 
ry and his brother were really endowed with those 
personal accomplishments which have been so highly 
extolled, and which made their countrymen conceive 

* the most sanguine hopes of their early virtues f\ it is 
absurd to have supposed Lorcf Gowry *to have flat- 
tered himself, that, in a country where the church 
&a$ in danger^ where the trumpet of sedition was 

royal cause. The house of St. Johnston war but a few yards from 
the river Tay. Had Lord Gowry been successful. In his actual 
.attempt to dismiss the King's followers, by telling them the. wtt« 
fui falsehood that his Majesty was gone; had the shades of night „ 
fallen, he might have conveyed the King down the Tay, with 
equal ease and secrecy; and his Majesty might either he carried 
prisoner to tngland, where his mother had ended her days, or to 
Logan's house of Fastcastle, on the coast of Berwick, where La- 
gan boasts that he had « keeped my Lord Bothwell in his greatest 

* extremities, say the King and hjp Council what they would.'— 
Logan's Letters, No. 4. 

f Robertson^ Hist, of Scotland, vol II. pi 252. 
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1600 sounded by the ministers* who fortified the 'vhief 
***** « bkcMiouse of the Lord's Jerusalem^ his piety, po- 
pularity, and bravery, should supply the defect in 
title, and make him be called, while there were 
nearer heirs to the Crown; as has since happened, in 
the same country, on a similar occasion. 

Sundry dark expressions in Logan's letters, parti* 
cularly* that the estate of Dirletonf was to be be* 
stowed on him, if Lord Gowry's scheme should take 
effect, confirm the notion that his Lordship aimed at 
the Crown. . , . . 

* 

Argument 3d, That tJie rircumstpnces qf the 5th Art* 
gust) as established in proofs are consistent \ wtifi a 

♦ Vtdgo—The Ministers of Edinburgh! CalderWood's Hist, of 
the Church, written by appointment of the General Assea&ty* 
> P- • . ' 

f T*he Gowry family acquired the estate of Dirleton, one of the 
best in East Lothian, by the marriage of Lord Ruth Yen with a 
daughter of Lord Halrburtoh. 

' X A celebrated historian has endeavoured to invalidate the tes- 
timony of Gowry's conspiracy, recorded before Parliament, by 
remarking certain discrepancies and contradictions between this 
testimony and the account of the plot published by. the King, re- 
cently after the event; and likewise between the evidence given by 
Henderson before the Privy Council, and that afterwards emitted 
by him before Parliament. In some of these, he points out dis-' 
crepancies so trifling, as with me rather tend to strengthen the 
candour and credibility of the evidence. 1 present *n instance: 
4 The King asserts* that Henderson opened the window during 

* Mr. Ruthven's absence. Disc. 23. Henderson deposes that he 

* was only attempting to open it when Mr. Ruthvcn returned; and 

* that, during the struggle between the King and him, he opened 
« it.* Robertson's Hist. vol. II. p* 270. — Such are the concep- 
tions and faculties of man, that it is morally impossible lot twenty 
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ft6t tyTkmry against the King, arid IncwnpaHbte iiM 1*00 
XidMgn ^tlie King ogam ' " VvN ' 

this 1 , ttrMnk, anny impartial mind may be satis* 

« fi«<t, By* k tttfe perusal of the evidence. I shall, there* 

: fiB«i briefly observe; that it J is instructed by Alex* 
ander Rutfivea's coming to Falkland, -and taking the 
Kbg-Hiong with him to" his brother's house of St. 
JohrtMofrr'bt'the King's setting out immediately af- 
thi tihate; without so much as a sword; By the 
ti^iUiiclb o!f his Majesty's retinue; by the Duke of 
Lennox, Lord Gowry's brother-in-law, being of the 
party; by the suspicions which the King expressed 

*%o the Duke, bidding him take heed and follow him; 
Iff Afefcattder Ruthven's separating the King's at- 
tendants from him, on the false pretext of his Ma« 
jteaty '^commands; by his locking the doors, as the 

:*SSHg ''attd' foe went up' stairs,' thereby secluding aU 
followers; by Lord Gowry's attempting, in the mean 
time, tp get the King's suit sent back to Falkland, 
for which purpose he asseverated the falsehood, that 
the Bang, was on. horseback and away; and, by the 
King's being reduced to such distress, as to stretch 
his n«ck forth of a window, at the top of the house, 
his fece red, a hand gripping his cheek, and himsfclf 
crying, 4 Treason! Help! I am murdered!'— I shall 
only add, that, if the King had entertained any 

or thirty persons wh6 witness, much more who are concefhed in 
a busy .scene of violence and danger, to give a precisely similar 
account of-f Very minute circumstance; and, "were an account tal- 
lying so wonderfully to be given in evidence, *with me it would 
destroy, the credibility of the whole. ' The various depositions in 
the trial of Gowry, in my humble Opinion, are very distinct and 
consistent/ * • \ • * • • j 

G 
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J600 bloody design against Gowry; it was safer, both to 
his person and government, and more suitable to hi$ 
timid counsels, to have taken off Gowry by the dag- 
ger of a bravo, or by inveigling him into a plot 
against the state, than by going in person alone, and 
unarmed, into the secret chambers of the castle of 
the greatest baron in the kingdom, there to have 
murdered him, surrounded by his domestics, his 
friends, and his vassals, and in the center of his ex* 
tensive domains* And, if the King had, at his de- 
votion, a person so dexterous in the art of forgery, 
as he must have had, if Logan 1 s letters are fictitious, 
there could be no difficulty in convicting Gowry of 
any crime his Majesty might think fit to lay to his 
charge. 

. Argument Uh 9 That the letters qf Logan of Restat- 
ing, one qf the conspirators, afford a separate incon* 
testible evidence qf the reality qf this conspiracy. 

As this argument rests entirely upon the authenti- 
city of Logan's letters, it falls to be discussed in the 
following trial of Logan himself. 



Having stated the evidence, and the argument* 
which impress me with the most perfect conviction 
of the reality of this conspiracy, it may not be amiss 
to enquire how so strange a delusion, as the doubt- 
ing of this conspiracy, has been propagated and main- 
tained. 

In those days, religion was not that gentle and 
holy affection which strengthens and purifies the 
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mind, while it humanizes the heart: it was an ethe- 1600 
rial fluid which pervaded the whole mass of the con* v- * vs ' 
stitution, and whose electric shocks served sometimes 
to purify, and sometimes to consume; and the poll* 
tical atmosphere, strongly impregnated with the 
flame, often burst forth in thunder. Whatever the 
clergy were pleased to inculcate was swallowed with 
the most stupid and greedy faith; and, from the in- 
variable principles of human nature, I may venture 
to assert they were the less studious of plausibility in 
their doctrines, in proportion to the simplicity of 
their flock. 

It had pleased the clergy to pass a solemn act o£ 
approbation of the elder Gowry's apprehending the 
King, although it was nothing less than an act of 
open and manifest rebellion. Is it then wonderful 
that those who justified the successful rebellion of the 
father, should deny their belief of the disappointed 
treason of the son?* When the ministers of Edin- 
burgh were desired to assemble the people, to lay 
before them the particulars of the plot against the 
King, and to praise God for his delivery, they re-* 
fused obedience, alledging that they could not deliver 
from the chair of truths a relation of facts concern- 
ing which they themselves were dubious. And Mr. 
Robert Bruce, a bold and popular preacher, persist- 
ing in his denial, notwithstanding the arguments, the 

* To deny the reality of plots, unless the treason was sealed, 
with the blood of the Prince, was no new matter: ' Conditioned 
4 Principum miserrimam aiebat (Domitianus) quibus de conjura*. 
' tione coroperta non crederetur, nisi occisis.' Suetonis Delphian, 
J>t 595. 

\ Calderwood'si History, p. 444* 
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1000 entreaties, and the threatenings of the King, was 
******* banished for his disobedience. The spirit of incre- 
dulity naturally spread from the pastor through the 
flock, and it continued to be fostered by the more 
bigotted of the clergy during the civil wars, which 
rent the state for a great part of the last century: in- 
deed, with the different factions, a belief or disbelief 
in Gowry's conspiracy, became a touchstone of par* 
ty. When the nation was no longer distracted by- 
virulent contention between Church-man and Cove* 
nanter, Loyalist and Republican, Whig and Jacobite; 
when the minds of men were disposed to receive the 
truth, a circumstance purely accidental has tended to 
continue this delusion. An eminent historian ap- 
peared, whose writings have stamped a deserved im- 
pression upon the opiniops of the public. Attached 
to the order to which he belongs, it was natural for 
him to entertain a higher respect for the opinion and 
authority of those fathers of the church than they 
deserved, and consequently to imbibe in part their 
sceptical notions concerning Gowry's conspiracy* 
These he has delivered with a subtility of argument, 
an engaging and persuasive manner,* which captU 

* Human nature is liable to error, f)prri partiality of affection^ 
as well as frailty of judgement; but qandour is in every man's, 
power. It is therefore my duty to observe, that incontestable." 
evidence is recorded in the books of Sederunt of the Court of 
Session, of the Earl of Gowry, at the time of his death, being 
creditor to the King in 196,4651. 18s. 6d. of accumulated sum of 
principal and interest. By the King's inability to pay him, the 
Earl was so much embarrassed in his circumstances, that the Court 
•of Session granted him for a twelvemonth a personal protection 
from the diligence of his creditors, just forty-six days before he 
was filled. And from the common law, as well as the silence. 
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vate the attention, and rivet the wavering opinion, 1600 
while perhaps they are unable to convince upon a so- v ^ v> ' 
lid investigation of the judgement. 

of the public records, it is probable the Earl's creditors were never 
paid. I am aware that this fact may make a forcible impression 
upon those who have been accustomed to doubt of the reality of 
this conspiracy. But a consideration of the following circum- 
stance will entirely remove every suspicion. Lord Gowry was 
creditor to the King in this sum, as representing his father, the 
late Earl, who was Treasurer of Scotland, and that, by accompt 
fitted on the 10th of May, 1583, the balance then resting to the 
Earl being 48,0631 which (as Scottish money was greater by the 
half at . that time than it is now) was 72,0941. 17s. of our pre- 
sent Scottish money of principal, besides seventeen years interest 
„ at the then rate of ten per cent. On the 4th of May, 1584, die 
elder Gowry was convicted, condemned, and beheaded for trea- 
son,' and his estate forfeited. King James, by a solemn act, re- 
stortod his son, the latter Gowry, against the forfeiture, and rati* 
fied the debt he owed hie, which that forfeiture had proscribed, 
in December, 1585. The personal protection to Gqwry was 
granted on the 20th of June, and his Lordship was killed on the , 
5th of August, 1600. Can it therefore be alledged that the 
King made ah attempt upon Gowry, with a view of getting quit 
of this debt, without maintaining that his Majesty restored to the 
heir, -die estate of a person' justly condemned, that he might af- 
terwards murder the innocent heir, in order to wrest back the 
estate he had conferred from his royal clemency? Gowry was re- 
stored by two acts of the Parliament, which sat on the 1st, 4th, 
and 10th December, 1585; the one a general act of indemnity 
and restoration of aU persons who had been forfeited since the King's 
coronation, excepting the murderers of Darnley, and some others. 
The other was a special statute in favour of the widow and chtU 
dren of WilBam Earl of Gowry/ MSS. Acts of Sederunt, vol. 
IV. 20th June, 1600; Records of Parliament, 1st, 4th, 10th De- 
cember, 1585; SpottiiwoocPs I Hist p. SSL See the Act of Se«* 
tferunt which 1 have printed in Appendix, No. I. 
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Robert Logan of Restalrig, far Accession to Gowry's 
Conspiracy. 

1600 In the year 1608, George Home, Earl of Dunbar, 
Va " vv; was informed by a gentleman of his acquaintance, 
that there was one Sprott, a notary at Eyemouth, 
who had communicated to him some particulars re- 
lative to Cowry's conspiracy, which this Sprott had 
kept secret till the persons concerned in it were 
dead.* The Earl acquainted the Lord Advocate, 
and Sprott was instantly apprehended. He was ex* 
amified before the Privy Council on the 5th of July, 
1608, and afterwards underwent frequent examina- 
tions. His voluntary confession was made the 
subject of an indictment against him before the 
Court of Justiciary,* as being in the treasonable 
foreknowledge of GowryY conspiracy. He was 
tried capitally on the 1 2th of August, 1603, upon 
his own corifession alone, fie was convicted. He 
was condemned to be hanged that very day at the 
' . cross of Edinburgh, and his head to be put. up 
on the tolbooth, beside the traitor Go wry's. He 
confessed he perfectly knew that Logan of Res- 
talrig was in the foreknowledge of Gowry's conspi- 
racy: that letters passed between the Earl and Res- 
talrig on the subject, in the beginning of July, 1600; 
that a servant of Restalrig's, commonly called Laird 
Bour, was the messenger employed in these dispatch- 

* Logan of Rcstalrig, and his servant, Lair4 Bour, died about 
the year 1606, 
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es, had some of them in his keeping, and showed ieoo 
them to the prisoner in the house of Fastcastle, Wv " J 
among other papers, he, Bonr, being unable to read, 
and' that he took the opportuhity to secret them** 
He confessed that he was often in company with 
Restalrig, as well as with Laird Bour, heard the 
conference which passed between them relative to a 
letter which Bour had brought back to his master 
from Lord Gowry: that he afterwards enquired of 
Bour what was going on between his master and the 
Earl of Gowry? to which Bour answered, * He be- 
' Ueved that the Laird should get Dirleton without 

< either gold or silver, but feared that it should be is 
« dear unto him;* and Sprott enquiring how that 
could be? Bour said, ' they had another pye in hand 
* nor the selling of any land; but prayed Sprott, for 
4 God's sake, tie Would let be, and not trouble 
' himself about the Laird's business; for he feared, 
>' within few days, the Laird would be either landless 

< or lifeless/ By this declaration he uniformly abode. 
He adhered to it on the scaffold, when he was per- 
forming the last solemn duties of penitence and 
j>rayer; and he declared that he should give the peo- 
ple a signal of its truth after he was thrown over the 
ladder; accordingly, to the astonishment of the spec- 

* The summons of forjfaulture against Logan's heirs, explains 
more particalarly how Sprott came by these letters: that Laird 
Bcrur, when he got them back from the Earl of Gowry to be re- 
turned to Restalrig,' detained the letters; that Sprott stole them 
from him, and Restalrig becoming apprehensive that Sprott or 
Bour would betray him, bribed them both with v many presents, 
to keep the secret. See an excerpt from this summons in Appen- 
dix, No. 2. » 
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1600 tators, he dipped his hands thrice when he tyas 
pended on the gallows. All this is testified iinr^he 
Records of Parliament under the subscription ofcfche 
Lords of the Privy Council, the Archbishop ofi Glas- 
gow, many noblemen, and the magistrates an4 mi- 
nisters of Edinburgh, who were upon the scaffold 
during the: time of his execution. . . 

The queue being thus given to Resulrig's guilt, a 
summons of treason wa$ esecujed against. Robert 
Logan, his eldest son and Jaeir, and all others con- 
cerned, on the 15th of February, 1609, to appear 
before, the King and estates of Parliament, on the 
1 2th of April, and defend themselves from the charge 
of high treason exhibited against the late Loga^ .of 
Restalrig. 

The cause was brought before Parliament on the 
24th of June, and his Majesty's Advocate, for prov- 
ing of the charge, produced George Sprott's declar- 
ations,* and confessions before the Privy Council, 
the Court of Justiciary, and on the scaffold. His 
Lordship also produced the depositions of witnesses, 
examined before the Privy Council, and the Lords of 
Articles; and the following letters of th^ deceased 
Logan of Restalrig. 

LETTER I. 

Right Honourable Sir, my duty, with service re- 
membered. — Please you understand, my Lord of 
Gowrie, and some others his Lordship's friends and 
well-wishers, who tenders his Lordship's preferment, 

• 

* Register of Parliament, 24th June, 1669/ 
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*te uptm the resolution, you know, fot the revenge 1600 
'of that cause: and his Lordship has written to me v ^ v ° 

* aoent that purpose; thereto I will accord, in case ye 
■will stand to, and bear a part; and before ye resolve* 
meet me and Mr, Alexander Rtttkven, in the Canon* 
gtete, on Thursday the next week; and be as wary 
as you tan. Indeed, Mr. Akxtifaikr Ruihverl spoke 
ifrrth me four or five days sitice, and I have promised 
his Lordship an answer within ten days at farthest. 
As for the purpose* how Mr. Alexander Ruthveh and 
I has set down the course, it will be a very easy done 
turn; and not far by that form with the like strata. 
gpn whereof we had conference in T. S. But ifi 
* cage you and Mr. Alexander Ruthven forgather^ be- 
cause he is somewhat uncautious, for God's sake be- 
ware with his racklessness as to this of Padua; for 
he told me one of the strangest tales of a Nobleroan. 
of Padua* that I ever heard in my life, resembling 

I the like purpose. I pray you, Sir, think nothing, 
although this bearer Understand of it; for he is the 
special secretary of my life; his name is Laird Bowr 9 
and was old Manderston's man for dead and life; and 
even so now for me. And for my own part, he shall 
know of all that I do in this world, so long as ever 
we live together; for I make him my household man: 
he is well worthy of credit, and recommend him to 
you. Always to the purpose, I think best* for our 
plot, that we meet all at my house of Fastcastle: for 
I have concluded with Mr. Alexander, who, I think, 

♦What this story is of a Nobleman of Padua, a learned anti- 
quarian of Italy may possibly be able to unfold. I despair of 
ever bearing it. Lord Gowry and his brother, as they travelled 
for their accomplishment, passed a considerable time at Padua. 

II 
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1600 shall be meetest to be conveyed quietly in a boat by 
***** sea; at which time, upon sure advertisement, I shall 
have the place very quiet and well provided; and, as 
I receive your answer* I will post this bearer to my 
Lord: and I pray you, as you love your own Rfe, 
(because it is not a matter of mowse,) be circumspect 
in all things, and take no fear but all shall be well. 
I have no will that either my brother, or yet M. N. R. 
my Lord's old pedagogue, know any thing of the 
matter, till all be done that we would have done; 
and then I care not who gets wit that loves us. 
When ye have read, send this my letter back again 
with the bearer, that I may see it burn 1 1 myself; for 
so is the fashion in such errands: and, if you please, 
write your answer on the back hereof, in case ye will 
take my word for the credit of the bearer, and use 
all expedition; for the turn would not be long de- 
layed. Ye know the King's hunting will be shortly; 
and then shall be best time, as Mr. Alexander has as* 
sured me, that my Lord has resolved to enterprize 
that matter. Looking for your answer, commits 
you to Christ's holy protection. From Fastcastle, < 
the 18th day of July, 1600. 

Your's to utter power ready, 

RESTALRIG. 

LETTER IL , 

Laird Bour, I pray you haste you west to me about 
the errand I told you; and we shall confer at length 
of all things. I have received a new letter from my 
Lord of Gowrie, concerning the purpose that Mr. 
Alexander, his Lordship's brother, spoke to me be* 
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fore; and I perceive that I may have advantage of 1600 
Dirleton, in case his other matter take effect; as we 
hope it shall. Always, I beseech you, be at me> the 
morn at even; for I assured his Lordship's servant, 
that I shall send you over the water within three 
days, with a full resolution of all my will, anent all 
purposes, and I shall indeed recommend you and 
your trustiness to his Lordship, as ye shall find an 
honest recompence for your pains in the end. I care 
not for all the land I have in this kingdom, in case I 
can grip off Dirletm; for I esteem it the pleasantest 
dwelling in Scotland. For God's cause keep all 

• things secret, that my Lord, my brother, get no 
knowledge of our purposes; for I rather be earded 

• quick*. And so looking for you, I rest till meeting. 

From the Canongate the 18th day of July. 

:P. & I am very ill at ease, therefore speed you 
hither. 

Your's to power ready, 

RESTALRIG- 

LETTER IIL 

Right Honourable Sir, all my hearty with humble 
service remembered, since I have taken on hand to 
interprise with my Lo^d of Gowrie 9 your special and 
only best beloved; as we have set down the platt al- 
ready, I will request you that you will be very cir* 
cuxnspect and wise, that no man get an advantage of 
Us. 1 doubt not but you know tbe peril to he both 



* Buried alive* 
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1600 life, lands, and honour, in case the matter be not 
K ** sj wisely used} and, for my o^n part, I shall have a 
special respect to my promise that I have made to his 
Lordship and Mr. Alexander, ljis Lordship's brother, 
although the scaffold were set up* If I cannot come 
to Falkland the first night, I shall be timely in St. 
Johnston on the morn. Indeed, I lippened j for my 
Lord himself, or else Mr. Alexander, his Lordship's 
brother, at my house of Fastcastle, as I wrote to 
them both. Always \ repose on your advertisement 
of the precise day, with credit to the bearer; for 
howbeit he be but ane siilie glyed old carle, I will 
, answer for him, that he shall be very true. I pray., 
you, Sir, read, and either burn or send again with 
. the bearer; for I dare hazard my life, and ill 1 have 
else in the world, on his message, I have such proof 
of his constant truth. So commits you to Christ's 
holy protection. 

From the Canongale the $7th day of July, 1600. 

P.S. I used not to write on the back of any of 
my letters, concerning this errand. 

Your's to all power, with humble service ready, 

RESTALRIG. 

LETTER IV. 

My tord, my most humble duty, with service, in 
most hearty manner remembered. Af. the receipt of 
your Lordship's letter, I am $o comforted, especially 
9\ your Lordship's purpose communicated to. me 

f I trusted to, I expected the coining of* 
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therein, that? 1 can neither utter my jdy, nor find 1600 
myself able how to encounter your Lordship with v " vs/ 
due thanks. Indeed, my Lord, at my being last in 
the town, Mr. Alexander, your Lordship's brother, 
imparted somewhat of your Lordship's intention 
anent that matter unto me: and, if I had not been 
busied about some turns of my own, I thought to 
have come over to St. Johnston and spoken with your 
Lordship. Yet always, : my Lord, I beseech your 
Lordship, both for the sake of your honour, credit, 
and, more than that, that your life, my life, and 
lives of matty others, who nfoay, perhaps, innocently 
smfct for that turn afterwards, in case it be relieved 
by any, and likewise the utter wrecking of our 
lands and houses, and extirpating of our name, look 
. that we be all as sure as your Lordship, and I my- 
self shall be for my own part; and then I doubt not 
but, with God's grace, we shall bring our matter to 
an fine*, which shall brhig the contentment to us all 
that ever wished for the revenge of Machivettian mas- 
sacring of mr dearest friends.* I doubt not but Mr. 
Alexander, your Lordship's brother, has informed 
your Lordship what course I laid down to bring all 
your co-associates to my house of Fastcastle by sea, 
where I should have all materials in readiness for 
their safe receiving on land, and into my house, 
making, as it were, but a manner of passing time 
in an boat on the sea in this fair summer-tide, 
and no other strangers to haunt my house while we , 
had concluded on the laying our plot, which is al- 
ready devised by Mr. Alexander and me. And I 



* To a conclusion, 
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1600 would wish that your Lordship would either come, 
x ** sj or send Mr. Alexander to me, and thereafter I would 
meet your Lordship in Leith, or quietly at Restalrig, 
where we should have prepared an fine hatted kit*, 
with sugar and comfeits and wine, and thereafter 
confer on matters; and the sooner we brought our 
purpose to pass it were the better, before harvest. 
Let not Mr. W» JR. your old pedagogue, ken of your 
coming. But rather would I, if I durst be so bold 
to intreat your Lordship once to come and see my 
own house, where I have keeped my Lord Bothwel 
in his greatest extremities, say the King and his 
Council what they would. And in case God grant 
us happy success in this errand, I hope both to have 
your Lordship and his Lordship, with many others 
of your lovers and his, at a good dinner before I dfe. 
Allways I hope that the King's buck-hunting at 
Falkland this year shall prepare some dainty chear 
for us, against thit dinner, the next year, jocose ho$ % 
to animate your Lordship at this time: but, after- 
wards, we will have better occasion to make merry. 
I protest ; my Lord, before God, I "wish nothing with 
a better heart nor.td aiehieve to tiuit "which your Lord* 
ship would fain attain unto; and my continual prayer 
shall tend to that effect; and with the large spending 
of my lands, goods* yea, the hazarding of my life, 
shall not afray me from that, although the scaffold 
were already set up, before I should falsify my pro- 

# A hatted kit is a dish common in Scotland at this hour. It 
is a preparation of milk kept for some time. The whey i$ let off, 
and the remainder is of a pretty thick consistence, and no unplea- 
sant acidity. 
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mise to your Lordship, and persuade your Lordship 1600 
thereof. I trow your Lordship has an proof of my 
constancy already or now. But, my Lord, whereas 
your Lordship desires, in your letter, that I crave 
my Lord, my brother's mind anent this matter, I 
utterly disa&sent from that, that he .ever should 
be an counsellor thereto; for, in good faith, he 
will never help his friend nor hurt his foe. Your 
Lordship may confide more in this old man, the 
bearer hereof, my man, Laird Bour, than in my 
brother; for I lippen my life, and all that I have else, 
in his hands; and I trow he would not spare to ride 
tq bell's gate to please me; and he is not beguiled of 
my part to him. Always, my Lord, when your 
Lordship has read my letter, deliver it to the bearer 
again, that I may see it burnt with my own eyes; as 
I have sent yqur Lbrdship's letter to your Lordship 
again; for so it is the fashion I grant. And I pray 
your Lordship to rest fully persuaded of me, and all 
that I have promised; for I am resolved, howbeit it 
were to die the morn. I must entreat your Lord- 
ship to expede Bout, and give him strait directions, 
upon pain of his life, that he take never a wink of 
sleep until he see me again, or else he will utterly 
undo us. I have already sent another letter to the 
gentleman your Lordship knows, as the bearer wilt 
show your Lordship of his answer, and forwardness 
with your Lordship; and 1 shall show your Lordship 
farther at meeting, when and where your Lordship 
shall think it meetest. Till which time, and ever, I 
commit your Lordship to the protection of Almighty 
God. 

From Gimrfs Green y the 29th day of July, 1600. 
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1600 P. & Prays your Lordship hold nie excused, for 
my unseemly letter, which is not so well written as 
mister were; for I durst i*Qt let aw^ writes. km qf it* 
but took two sundry idle days to da it q$$t&, I 
will never forget die good sport thati^r* 
your Lordship's brother, told me of a npblejjan of 
Padua. It comes so oft to my memory; s^d^ip4^d, 
it is aparastuf * to this purpose, we h*ve in h*nd* ^ 
Your'Lordship'S own ?woj:n. and ^wixlejavflwn, 
to obey and serve with effold ^nd e^rj^jfly 
service, to his utter power, t^> Jifc . life'? *e*«k 
, " . JtESTALMG. 

LETTER V>, - — 

• » .- t * 

Right Honourable, my hearty duty xewetfifyerjad, 
ye know I told you at our last meeting JJjUbp Ganaru 
gate, that Mr. Alexander^ my Lord of Gtfftpie's bMp* 
ther, had spoken with me anient tjbe ma>tf$r ^pr 
conclusion; and, for my awn paj:^ LsljaU nQt behind* 
most* And, sinsyne, I got a Jtett<?r t frQfl^h» Ldfid- 
ship's self for that same piirposp; ai^Hpfms &r te- 
ceipt thereof, understanding his l*^sl#g${ ftatik- 
ness and forwardness in it, Cod knqws. if my heart 
was not lifted ten stages. I .posted tW$ ; pasietbearfer 
to your Lordship, to whom yoUrmaft ^Cwdk tall 
your heart in that as well as \:> fofefaj^t \#ere*my 
very soul, I durst make hijn me^eflg*^ thereof^ I 
have such experience of his trut)u in rtmny other 
things. He is a silly old glied carle, but wonder ho- 
nest; and, as. he Jias. reported to Hie his Lordship's 

* Apropos. 
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own answer, I tHink all matters shall be concluded 1600 
at my "house of Fasteastle; for I and Mr. Alexander 
Hutkven concluded, that ye should come with him 
and his Lordship, and only another man with you, 
being but only four in company, intill one of the 
great fishing-boats, be sea, to my house, where ye 
shall land als safely as on Leith shore, and the house, 
against your Lordship's coming, to be quiet; and, 
when you are about half a mile from shore, as it were 
passing by the house, to gar set forth a waff*. But, 
for God's sake, let neither any knowledge come to 
my Lord, my brother's ears, nor yet to Mr. W.R. 
my Lord J s old pedagogue; for my brother is kittlef 
to shoe behind, and dare not enterprise fqr fear; and 
the other will diss wade us from our purpose with 
reasons of religion, which I can never abide. I think 
there is none of a noble heart, or carries, a stomach 
worth a penny, but they would be content, and glad 
to see an contented revenge of GreysteiVs death; and 
the sooner the better his Lordship be quick; and bid 
Mr. Alexander remember on the sport he told me of 
Padua; for 1 think with myself that the cogitation on 
*hat should stimulate your Lordship. And, for God's 
cause, use all your courses cum discretione. Fail not, 
Sir, to send back again this letter, for Mr. Alexander 
learned me that fashion, that I may see it destroyed 
myself. So, till your coming, ever commits you 
heartily to Christ's holy protection.]; 
From Gum's Green 9 the last day of July, 1 600. 

* Cause hang out a flag. ; 
t Ticklish. 

% The subscription Is torn away from the last letter, 

. i 
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16«{ If these letter's are genuine, the controversy re* 
specting Gowry'ar conspiracy is ended, J sbatt now 
state the proof of their authenticity. On the sub* 
stance of these letters, or what is called the internal 
evidence^ I shall make few remarks. 
There are certain passages in these letters which 
. express such a strength, and originality of feature, 
as indicate the author to have been a character strong- 
ly marked; and give reason to believe that the per* 
son who composed them was not: writing Under a fic- 
titious signature* In one of them Logan observes, 

* your Lordship desires in your letter that I crave my 
' Lord, my brother's mind, aneftt this matter): Lug? 
f terly disassent from that, that he should ever be an 

* counsellor thereto,^ in good feu A he xvillnetvt 

* heip his friend^ nor hurt his foe. 9 In another, he 
adds, ' for GoriTs sake let neither any knowledge 
1 come to my Lord, my brother's ears* nor yet to 

* Mr; W. R; my Lord's old Pedagogue;, .for my bro* 

* thfer is kittle* to shoe behind, and dare not enter- 

* prise for fear; the other will di&wade us from our 

* purpose, with reasons of religion which I can never 
f abide/ The following passage in letter 1st, k**ny 
opinion, confirms its originality: ' When ye have 
' read, send this back again with the bearer, that 1 
' may see it burn't myself/ This precaution, w&ck 
it was extremely natural for a person to suggest* wh* 
was writing on so dangerous a subject, yet which 
might in the issue be neglected, would have beenthe 
most absurd paragraph that could be invented by one 

* Ticklish, in allusion to a hone ^rat kicks and winces while 
he is shoed. . , 
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who" ttrafr fabricating letters applicable to a period 1600 
long previous to that on which they were to be p/*o- 
dueed. 

To come, then, to the> extrinsic or positive evi» 
dence of these letters, it must be remembered, that 
a testimony of a very singular nature and force has 
already been produced, and that Sprottwltogaive its^aU 
editniik his blood* The following proof is also given of 
th£ authenticity of these letters: Mr. Alexander Wat- 
sofa, minister of Coldingham, deposed, That on his 
Conscience, he believed the five letters produced, to 
fee^rftten by the late Robert Logan of Restalrig, 
With his own hand, not only because the character 
resertibted jferfectly his hand* write every way, but 
also agreed with the fashion of spelling, which the 
^ponent remembered in sundry specialities which 
he stated in his evidence* And, in confirmation of 
thisi he produced three letters holograph of Restal* 
rig, to *show their conformity with the letters pro* 
(faced. 

« Mr. Alexander Smith, minister of Chirnside, tie* 
ptised, That he was well acquainted with the late 
Logan of Restalrig, and also with his hand 7 write* 
having been preceptor'to his children for many years. 
He swore that he firmly believed these five tetters* 
and every word of them, to be the proper hand-writs 
bf the Laird of Restalrig, both on account of the re- 
fcembfcmce of character, and of the peculiarity of 
Restalrig's spelling, which was different from the 
mode commonly used, in many particulars, as spe* 
ciued at teogth by the preceding witness. 
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1600 Sir John Arnot.* Provost of Edinburgh, depoted* 
V ~" J that he was well acquainted with RestaMgV haad 
o£ write, having sem many «>£his writings, audra* 
ceived various lettercirom bin*. He deposed, that, 
having considered the five letters produced by the 
Lord Advocate, he, t)a his con9cknce,, believed the 
whole of them to be written by Itestalrig, becauae, 
tjie character agreed revery*. way with tbe^hape of 
Restalrig's hand- write, and also the spelling *ia jnaaoy* 
particulars, in which Restalrig diflFepred/fccm jotb^r 
men's form of writing- Andy in CDe%matipnr of 
this, be produced four deeds, all of the proper hand- 
writing of Restalrig, agreeing perfectly ia speUttg 
and character with the missives produced. * , . \ * 

The Sheriff-clerk of Berwickshire th^Mj^ter\*& - 
Aytoun,. and two other witnesses, cpnfirm the pre- 
ceding evidence, . • _* 

A sentence similar to that passed upon Gowry was 
pronounced upon Restalrig; a sentence, in one re- 
spect, as illegal as it was severe; for the treason laws 
only admitted of trial after death against the heirs of 
$uch persons as were known in their lifetime to have 
committed treason, as Dr. Robertson excellently ar- 
gues,f The statute, however, was not violated in 
any other particular ', for the summons against Res- 
Ulrig's heirs was executed wit/iin three year $ titer 

* Sir Jfchn Arnot was appointed treasurer*depute' of Scotland 
about the year 160*. The General Register still shows the great 
estate he possessed in the counties of Edinburgh, Fife, Berwick, 
and Orkney. 



t Robertson's Hist, of Scotland, voh II, p. 960* 



treason; 



hi&detffo Suchv however, w» then the state of the leoo 
cbnotry, in a capital trials so man could buiid ,ynrs * 
hisistecrarity on the precepts of ilw, the principles o£. 
jilstke, and the f feelings of humaiiitfy/ 

; X dismiss this investigation with submitting the: 
flowing proposition* * Whether, if the evidence I 
'ihave presented of the state of parties in Scotland* 
<an<i offthekr outrageous attempts) of what passed 
*ibtfore'8vch a multitude of witnesses at St. Johnston 
^ ^n the>important day; of Sprott*s foreknowledge of 
4 the tompiracy , which he testified and sealed mtk 
&k>ifyoii and of the authenticity of Logan's letters; 
' I say, if these united testimonies collected into one 
*'focu$'<to nat? ascertain the reality of Gowry'scon- 
4 splracy, I submit, whether there be such a thing as 
* historical or legal evidence/ - 



trends Tertnewt, Merchant-'Burgess of Edinburgh* 
for Writing a Seditious Pasquinade against the 
iting, 

TiiE prisoner was indicted at the instance of Tho- 
mas Hamilton,* his Majesty's Advocate, for writing 
and dispersing slanderous letters, reproachful of the 
King, his progenitors, and council. 

No counsel appeared for the prisoner; but he gave 



♦ Afterwards Earl of Haddington, and Secretary of State. 
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1600 in defences in writing,! which must hive been done 
by a lawyer. His defences were>-*That hfe was not 
apprehended nor prosecuted on account of * recent 4 
crime, but for a feet alledged to have been commit- 
ted three years before: that he was not allowed the 
legal induciae, or warning of fifteen days, provided 
by statute for prisoners to prepare their defences: 
that no copy of the indictment was given him; but 
that he was summarily presented in pannett without 
any citation preceding: that * speaking generally^ with* 

* out cursing, is no lawful cause for taking a maris Ufkf 
, according to the liberal and humane rescript of thd 

Roman Emperors, Si quis Imperaton muledher&f 

* Quoniam si id ex levitate processerit, contetarten- 

* dum est; Si ex iimnia, miseratione dignissimum: 

* Si ab injuria, remit tendum/ 

The Lord Advocate answered, That the prisoner"! 
pleas of the distance of time at which the offence was 
committed, of his being fyrnished with no copy of 
the indictment, and being denied the usual time for 
preparing his defences, ought to be repelled, because 
the etrittiS libelled was sedition against the Prince: 
that the defence which he founded on the Imperial 
Code ought also to be repelled by reason of the sta-» 
tute of James VI. pari. 14. c. 205. A statute, in 
which it must be confessed, that King James exceed.* 
ed the tyranny of his predecessors, a$ it extended the 
piin of death to those who even read, or heard, any 
slanderous writings or speeches against the King; 
without lodging informations against the offenders. 

f Records df Justiciary, October 8, 160Q. 
$ Codicis Ub. & tit, 7. J, unfc, 
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The Court repelled the prisoners defences, and found 1600 
the libqi relevant. 

. ,The Lord, Advocate produced before the Court, 
3gd the Jury, which consisted of , merchants and 
tradesmen of Edinburgh, two letters. These the 
prisoner acknowledged to be of his hand-writing; 
apd the Jury, in respect of the act of. Parliament 
<&0d.?boye*and of thelejttears produced, unanimous- 

foqud tfee prisoner guilty* 

It. max* perhaps, appear surprising that the. prt- 
*on?r sjhopld have confessed; but, I apprehend it was 
^h. the most natural and most prudent conduct he 
*OpJd pursue: for it is probable the letters could have 
been proved against himj and he was threatened 
the torture \n the course of the process. 

A royal warrant, dated at Linlithgow, Sept. 20, 
WKSfh^n produced* ordaining the Court tb pronounce 
the following seftteuce: That the prisoner be taken to 
the cross of Edinburgh* and hia tongue cut out at 
the roefc that a paper be fixed on his brow, denON 
jag h#n to be the author of wild and. seditious pas- 
quite*- and that he then be taken tq a gaUows, apd 
hanged till he be d^ad* But, as the KiOg affected 
the yain boast of clemency, a second royal warrant 
was produced, in which the torturing and cutting 
out t;he tongue were dispensed with; add his Majes- 
ty* 4?£W<PW% pleased to dedare^ he Was, Content 
th# the prisons shopld-*-o% be fiqnged: a sentence 
whic^i was accordingly pronounced. 

Immediately upon the prisoner's being sentenced, 
the Lord Advocate took away the letters upon which 
.he was convicted, declaring, that he would not have 
them entered upon the record. 

* Pasquinades. 



TREASON. 



Archibald Cornwall, Town-Offker in Edinburgh^ fir 
attempting to kang up the King's Picture on Hie 
Gallows. 

As this trial is nonpareil, I present it neat. * An*fc 
c bald Cornwall, town-officer, dilaited* of theigno*. 

* miniously dishonouring and defaming of his Ma- 

* jesty, in taking off his portrait, and laying of the 
c same, and setting thereof to the stoops and tip* 
' bearers of the gibbet, pressing to fix up the ftata* 
4 thereupon/ 

c Pursuer, Mr. Thomas Hamilton,! advocate to out 
Soveraigne Lord.* 

Then follow the names of the assise; they aft 
mostly tailors; two of them are designed Jruitmen. 

' The assize, by plurality of voices, choose Jdhn 

* Ranken, (tailor, burgess of Edinburgh,) chancellor. 
c The assize, for the mbst part, fie and convict 

c Archibald Cornwall, officer, of the treasonable set- 
4 ting of his Majesty's portrait to the stoops of the 
4 gibbet, and putting of the same to be hung forth 

* upon an nail infixt in the said gibbet. 

* The justice-depute, by the mouth of Robert Gat 
' braith, dempster} of the said Court, decerned and 

* ordained the said Archibald Cornwall to forfeit life, 

* lands, and goods, and to be taken to the said gib* 
4 bet, whereupon he pressed to hang his Majesty's 

* f. e. accused. f Records of Just. 25th April, 1601. 

J Executioner, from the word doom; Or perhaps from the La* 
tin verb demo t d&npsu 
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€ portrait, and there to be hanged qukiU* he be dead, 1600 
c and to hang thereupon by the space of twenty-four V " VN ' 
'-hour?, with an paper on his forehead, containing 
c th*t vile crimp .committed by him, which was pro- 
€ nounced for doom!'— A man hanged for attempt- 
ing to fix up a paultry daubing, or a halfpenny print 
upon the gallows, or even a halfpenny itself; for it 
afco* bears the image and superscription of Cesar/ 

But >t his, bad ad it is, is not the worst point of 
light in> which this trial* must be viewed. For to 
hem%*> nwn xm account of transgressing a law, aif- 
Mi&gftrcapital punishment to the knotting of straps, 
is not so repugnant to liberty and justice, as the haiig- 
iftghkniupan no tatf at aH, but merely at the caprice 
of a tyrant. Now, there is nothing in the Scottish 
tfttitttt mpori; which this indictment could have been 
f oiwdedv < Hie id*a, . indeed, roust have been bor- 
SQWPdifiOjfttbe Roman law; yet, even upon the Im- 
pjN^.efUcM, this man could not have been legally 
fOayktedt for there is hardly an analogy between 
tteintege* of the Roman Emperors and a modern 
picture; finperotis, who themselves were deified > and 
tffaoae consecrated statues were the objects of reli. 
gious adoration. Nay, were the analogy complete 
tfet^een the Imperial images, and {he pictures of a 
IhodeFo printe; and, were the sanguinary edicts that 
guarded the majesty of Rome, suitable to a limited 
monarchy, still the prisoner must, by law, have been 
acquitted; for * Non videti contra majestatem fieri 
* ob imagines! Cesaris nondum consecrates venditas.* 



* until, f Digest. Lib. 48. Tit. 4k Lex 5. § *V 

K 
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Doom pronounced over the Dead Body of Francis 
Mowbray, a prisoner, "who "was Idlled in his attempt 
to escape from Edinburgh Castle. 

1 603 A Royal warrant was directed to Sir William Hart* 
and the other Judges of the Court of Justiciary, set- 
ting forth, in the usual bombast stile of treasonable 
indictments, that the deceased had been guilty of 
most high, horrible, and detestable points qf treason:* 
that the same was verified by two or three witnesses; 
but that the deceased obstinately persisted to deny 
the charge; that he attempted to make his escape 
from Edinburgh Castle, which rendered his guilt the 
Snore manifest; and that, in the attempt, he had 
.brought about his own miserable and shameful death. 
The warrant, therefore, required the Court to pro* 
tiounce sentence on the deceased 4 Francis Mowbray, 
* now presented on pannel 9 9 (L e. produced at the bar,) 
to be dismembered as a traitor; his body to be hang* 
d on a gibbet, and afterwards quartered; his head 
and limbs stuck on conspicuous places in the city of 
-Edinburgh; and his whole estate to be forfeited 
The warrant is dated at Holyroodhouse, Slst January, 
1603, and is subscribed James Rex, Montrose Can- 
cellar, Marr, Herreis, Halyrudhouse. Doom was 
pronounced accordingly* 

This, perhaps, exceeds every act of King James's 
tyranny. For, \st 9 this sentence of forfeiture, pro- 



* Rec. of Just. nit. Jan. 1603. 
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nounced after death, was not adjudged by Parlia- 1603 
men t, but by the Court of Justiciary, in consequence 
of a royal edict. 2d, No summons of treason was 
executed against the' heirs of the deceased, nor any 
defender cited, unless the corpse, which was pro- 
duced at the bar, can be called a defender. 3d, No 
specific charge was exhibited against the deceased} 
nor any thing but a general accusation of treason and 
laese* Majesty <> which, in those days, was so far from 
conveying any precise and definite idea, that it might 
have been any thing which occurred to the whim o| 
the King's Advocate, or that of his Royal Master* 
4&, No proof was adduced in Court, no jury called, 
nor verdict returned, establishing the charge upon 
Which the sentence of forfeiture was pronounced* ' 



Nothing can impress us with a worse opinion of 
those times, than to behold the people stupid, yet 
whimsical, abject, yet insolent. When aroused by 
the clergy, on the score of speculative doctrines, or 
evejn forms ef religion, they would break forth into 
the wildest outrages against their governors; yet they 
would remain supinely indifferent to the wanton in* 
vasioh of the most established principles of law, %nd 
pf the most sabred rights of mankind, 



\ 
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Trial of Mr. Andrew Crichton,Jbr Declining the Au- 
thority of the King and Friyy Council* 

1610 THE prisoner, who was brother to the Laird o£ 
Innernytie, was prosecuted at the instance of Sir 
Thomas Hamilton, his Majesty's Advocate, for trea» 
sonabty* declining the jurisdiction of the King and 
Privy Council, The indictment set forth, that the 
prisoner being brought before the Privy Council, ' to 
' be examined upon such matters concerning his Ma* 
? jesty and the estates of this his kingdom, and re* 
4 quired by their Lordships to give your oath to them, 
4 that you should faithfully and truly answer to them, 
4 and declare the verity of such things as should be 

* demanded of you; Ye treasonably refused to ac- 
4 knowledge his Majesty, and the said Lords of his 
« most honourable Pri vy Council, to be your judges; 

* but most tr&tsonably declined their judgement* 4 

The act of Parliament, A,D. 1584, c. 129. con* 
firming the authority of the King and Privy Council, 
in all cases, and over all persons, and annexing the 
pain of treason to the denial of the same, was then 
read over to the prisoner: but he persisted in declin- 
ing the jurisdiction of the King and Privy Council, 
and judicially ratified his declinature* 

The Court sentenced him to be taken to the Cross 
of Edinburgh, and to be hanged, his body to be dis* 
membered as a traitor, and his whole estate to be 

* Rec. of Just, 29th August, 161Q. 
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forfeited. But, after remaining six months in pri- I6ia 
son, under sentence of death,* the King was pleased 
to change the sentence to perpetual banishment. 

In reading' the judicial proceeding of those wretch- 
ed times, our surprise is divided between the mulish 
conceit of individuals in declining the royal authori- 
ty, and the tyranny of government in the exercise of 
that authority* This mode of calling people before 
the Privy Council, and requiring them to make oath 
that 'they should answer every question which might 
be put to them, is as high a stretch of tyranny, a* 
any tribunal on earth, I presume, ever attained* 
That no rude breath might pollute the Majesty of the 
Throne, a capital, punishment had been annexed, 
even to the hearing of slanderous speeches against the 
King* without informing upon the authors, and the 
unsocial spirit^ of the reformed religion had guarded 
its monopoly of the mind, by annexing the like penal- 
ty to those who gave food or lodging to a Popish 
priest. To call then people before the Council, and 
oblige them to give an oath that they should answer 
every question which might be put to them, was lay- 
ing them under the necessity of becoming public in- 
formers, in a case where the pain of death was an- 
nexed to the exercise of an act perhaps of hospitality 
orefcwrity^. 



* Records of Just. 27th* February, 161 1. 

f It is strange that the true religioti, which is the only direct 
road to salvation, will not content itself with the endless spiritual 
consequences it presents to mankind, but that it will also deal out 
fire and faggot; to those who are sb far mistaken! as to pursue 
their course tp heaven by any other road. 
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1615 I presume it must have been some motive of reli* 
gion which induced the prisoner, Crichton, to de- 
cline the authority <rf the King and Privy Council* 
So nearly do extremes meet, that Black, the Presby- 
terian minister at St. Andrews, declined their autho- 
rity in the year 1596, when cited before the Privy 
Council to answer for an offence which he had com* 
mitted;* and Ogilvie, the Jesuit, declined the same 
jurisdiction, A. 0. 1615, when required tp answer 
every interrogatory that might be put to him. Black 
received a censure, but Ogilvie was hanged. 



John Fleming 9 for Slanderotts Speeches against t7i* 

King. 

The prisoner was pursued at the instance of Sir 
William Oliphant of Newtown, King's Advocate, 
on account of ' treasonable, blasphemous, and damna* 

* ble speeches, uttered by him to John Lauder, mi* 

* nister at Cocksburnspath.' The prisoner most hum- 
bly threw himself in his Majesty's will, I e. submit* 
ted to his M*j Sty's pleasure, f 

The indictment set forth, that this Lauder, the 
minister, ' having reprehended and found fault with 
' the said John Fleming, because his son repaired not 
' to the communion; saying to the said John, that 
' albeit (although) he contemned the order and dis- 

r * Spottuwood's Hist p. 419. See the trial of Ogilrie infra. 
f Records of Justiciary, May 17, 1615. 
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€ cipline of the kirk, yet the King's most gracious 1615 
' Majesty, who is a most religious and godly Prince, K * v ° 
( and under who&e blessed government the true religion 
' and discipline of the kirk is established, and ad* 

* vanced, would not suffer such contempt and dis- 
4 obedience to pass unpunished! The said John Flem- 
' ing, upon deliverance of the said speeches, shaking 

* off all fear of God, and that reverend respect which 

* in conscience before God, and in his duty and aU 
c legiance he owed to his Majesty, «ipst treasonably, 
' blasphemously, and mschantfo* t replied to the said 
' minister in these words: Feifidf nor the Sang shoot 
< to dead or the morn, and that he die of the falling 
c sickness. And it being demanded of the said John 

* what moved him to utter such blasphemous and 
« horrible speeches . against his Majesty? made this 

* scornful and disdainful answer* Were not the 
c King and his laws,! he hid not wanted his lands; 
c and therefore he cared not for the King, for hang- 

* ing woyld be iiie worst of it? 

The prisoner was not far mistaken in his predic- 
tion. He was sentenced to be hanged at the cross of 
Edinburgh, and his moveable goods to be forfeited. 

* From an obsolete French word, meschanttntnt, wickedly, ma- 
liciously. 

f An oath, a mode of swearing. 

% The cause of offence which this poor man had received was 
tfce loss of a law-suit. 
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Thomas Roisf son qf ike late John Rots of Craigie, 
for writing and publishing at Oxford^ a Pasquinade 
against the Scots. 

• I . * 

1618 THE prisoner was prosecuted before Mr. Alewndqr 
^^Colville, Ju6tice-<lepute* at the instance of Sis -Wil- 
liam Oliphant of Newton, his Majesty's Advocate, 
who produced in Court an act of Privy. Cpuuql, au- 
thorising the prosecution. ' 
The prisoner waa charged in the indictment with 

* the deviKsh *nd detestable firing, feigning, bias- 
c pheinous. uttering, and by writ publicly exposing; 

* of an viUainou5,t infamous, and devilish writ/ &e. 
In this pasquinade, which was in the form of a the- 
sis, the prisoner had maintained, that all Scotsmen;, 
except the King, his sons, and a very few others, 
ought to be debarred from the Court of England- 
He expressed his surprise* that the English, who in 
other respects were quick enough sighted, should 
suffer such an unprofitable and pernicious multitude, 
the very offscourings of the people, to domineer 
within their territories. He laid down his thesis in 
ten propositions, or articles, composed in Latin, and 
written with his own hand. He affixed it to the 
door of St. Mary's church in Oxford, and publicly 

* Iknownotif the family of Rois, or Ross, of Craigie, be still 
extant; bat their armorial bearings are described by Sir James 
Balfour, Lyon King at Arms in the reign of Charles L; Ntsbex's 
Heraldry, vol. I. p. 416. 

-{-•Records of Justiciary, August 20, September IQ, 1618. 
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ti^rtd td d*feftd his thesis, at the universities of Pa- 1018 
*ls, Cambridge, ot Oiford, From iH these seditions v *^ jl 
stmt ifffbtftm*t*fy etftidis , the htdktmeat concluded^ 
that the prisoner had acted a most unnatural part to- 
Wfcrdd his 6Wn totffttrymen, had endeavoured to stir 
Hp die ItagHsh to murder them, and had transgressed 
Mlffdfy at!8 of Partkfrtent, vis. James I. Parliament 
«; Att*3.y jftflis II. Bladt Acti*, Att lOti; Jlift4* 
Tfc ftrtifaittKS, Act 1S4;) Parliament 10. Act 10.; 
Htfiamtm ifc Act 305. 

ffe««V«f fftiffiih*! the ffelstoer might* be in esclf- 
mg jealMslei dft&d dis&Mkhtt between the Ettgiisfc 
atftfS^^ to*a#f#tfly SWtffd to Ch*rge hfcii with 
ha^ngrtrtn^r^d thefee gtawtfej f&f they rotated to 
the sowing dissention between the King and his peo- 
pfej andthsy tftfe CMtred Moire the union of the 
&t6^hmi tt a time *rftetf the fof-fratf of these natkma 
was desfctrbtd tft the dtAtM^book, as « vut ancient 
**iWtok$ tgf EngkmdS Not Only was the prisoner 
Uffftittiftt of trsHi&gfessing these statutes, but the Court 
df Jfeg&iar? had surety no jurisdiction over him, in 
ait 88k&te \Vhkh Cttistsf ed m fcivhSg published a « de- 
« ttitSM*, fitehig, Uasphem&us thesis,* at the univer- 
sity 6f Oifotfd. Ift those times, however, it was 
skffit&ift, if softie attention was paid to the forrtis, 
Ttflfhotft the slAiiHest regard to the principles of law 
and justice. Ktng James knew, that, even armed 
with the terrors of the Star Chamber, he could 
not, in England, overwhelm the prisoner with that 
destruction which he meditated; he therefore em- 
braced the illegal resolution of sending the prisoner 



* u e. printed in Saxon character. 
L 
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1618 to be tried in his own country; a country where the 
% * Vv ' transient gleams of fanaticism served only to cast a 

gloomy light athwart the regions of tyranny and 

slavery. 

The indictment being read over, the prisoner ju- 
dicially confessed his guilt, but declared, at the same 
tiinf that, he committed this offence, while he was 
in a slate, of insanity. He craved pardon of God, 
the King, and his countrymen, and came m the Sing's 
*wiU> i. e. submitted to his Majesty's pleasure* He 
expressed his hope, that his Majesty, being a gracious 
Ifripce, would incline to Mercy, which is God's right 
handy rather than to justice, which is hut his h$h 
4nd he entreated the Court to intercede in his be* 
half.. 

Bejpg, found gvilty by the jury, the Court ordain- 
ed him to be taken back to prisbn, and to he kepi 
ip irons till the King should be informed of his con- 
vection, and tMl he should suffer an exemplary pun* 
iahinent. The Court met again on the 10th of Sep. 
timber, when a warrant from, his Majesty, directed 
tp Locd Binning, Secretary of State, was produced, 
conform to which, sentence was pronounced on the 
Prisoner, that he be taken to the cross of Edinburgh* 
and his right hand struck off; and thereafter his head 
to be struck from his body, his hand to be put up- 
on the West Port, and his head on the Nefcherbow. . 
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^a%ei Skene, for Treasonable Opinions and Dqclaro. 

T/HEipriioner* who waa brother to tfie Laird tif 1680 
Sfome,^is prosecuted at the instance* of 1 hfe flfajes* Vor / 
ty^s Advteite for iiigh trfcafctin.* He was %fetirg6cF 
io the indictment with being acce&dry to the rebels 
boa headed by Balfour of Kiriloch, and Hackston of 
RathtUet, at Air's M6as arid BothwdUbtidgej with 
lining utai&tatned the lawfulness of that rebellion; 
even presence tff the Duke of York, and of th^ 
Lords of Rivy Council, and those of Justiciary; with 2 
having justified th^excommunkation of the Cirig, 
attdbiaaring maintained it was lawful to kill him; &c. 
= nEhe proof adduced against the -prisoner was h» 
OBrajCQfl&ssion, emitted before the Duke of York 
zmiFtwy Council on the ldth November, 16S0, of 
which the tenor follows. . - 

Mi& said, he did not know who were rebels, but 
denied' that he was present at the battles of Both well* 
bridge md of Air's M6s5. He thought the persons' 
e»ga£ed' in those insurrections were not rebels, for 
ttey wer&m defence of God's cause. He was iiot- 1 
at t*e Torwood ccmventkle when the King was ^x- 1 1 
communicated, nor did he know who contrived it, 
hut he thought the reasons of the excommunication 
ju3t. He acknowledged th§ burning the Acts of Par* 
liament, because, they were against the Covenant; and,. 



* Records Qf Justiciary, November 22, 1680. 
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1680 would not admit the authority of the King or Farfi&» 
***** ment in things that were against the Covenant. He 
did not know if any new insurrection Ayas ptott$4; 
but he x believed ttiat God's people were always ready to 
take arms in defence of themselves and of the gospel; 
that he was one of God? s people, and had resolved to 
give an testimony for the cause* He thought the kill- 
fng of the Archbishop $f 8t. Andrew's was not mur- 
der; that there ip a declared war between those who 
serve the Lord, and those who serve the Kmg agakut 
the Covenant; and that it is lawful to WR such in 
defence of the gospel: that the Kmg feinge&amiu. 
nkated, wd there being now a hxffil -deckttvd'Wr 
against him on account of the breach the()w&d^ 
it is lawful to kill him, and all tfio^ u>h^^e ^opp^ 
Hon & the Covenant* % 

He renewed Ma confession before the Court aWd 
Jury, He was desired to deliberate before he should 
sign it: he answered, he had resolved toaiga it} ire 
thought it his honour to do 50} and he did it ac 
cordingly. » . 

The jury unanimously found the prisoner ' guilty 
4 of the treasonable crimes and expressions mention- 
* ed in h« dittay, and that by his own confession/ 
The Court sentenced him to be taken to tike Cross 
of E$nburgh on the 24th of November instant, to 
be hanged on a gibbet till he be dead, his bead to be 
separated from his body, and fixed on the Nether* 
bow, and his whole estate, real and personal, to be 
forfeited* ♦ 



: feterfei Lord Preiser* jbr High Treason^ fet pro- 
claiming the late King James to be Righteous and 
Lawful $over^gn (^thh Re^^ ^ r 

JiT'oro chvged against the prisoner, that, contrary 1693 
4&jhit allegiance, he* in die month of Jane or July, v " v ° 
O^fi^i wcAfc with hfe accomplices 10 the market-oroBS 
of 'Fftftittaifghj stepped upon the cross, and, after 
ihree several ORw^t did throe several times pre- 
*kto*h* lite King James, and the pretended Prince 
4&Wata, to be righteous and lawful King of th« 
Jdngdom, and successor to the same, and that, they 
cursed all who would say the contrary: the\ they 
rifank, apd cawed to be drank, &iog James's good 
heakb, and. that of the Fripqa of Wglgs* and cursed 
&qg William and aU his adherent*} drank to his 
mpfesktt} uttered reproachful apeechet of him, call* 
ing him JkfPgar, and Burgar-Mastcr of the Hague, 
and saying that he was only Prince of Orange; that, 
for 4he?gr9Rt** solemnity, they fired guas and pistols 1 
from die. Crass on the occasion, and forced some of 
his Bf afestyfc subjects to drink treasonable healths: 
By all which the prisoner testified hit rebellion J^ajnat 
bft Majesty?* person and authority, ami hie treason- 
able inoentlons to depQee the iUng) and did disown 

* This femily was raised to the peerage by Charles h A*D^ 
> 1633. The tide became extinct by the prisoner's dying without 
. itf ue.-~Dougtass > Peerage, page 278* 

[ t Record& qi Justiciary, March 29, 1693. 
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1693 the King's title to the crown, and did all that io hint 
^^v%j lay to incite the people to take aims: for which con- 
tempts and treasons he, ought to be punished with 
death, *nd the forfeiture of his estate. 

After a prolix argument, the Court found the in* 
dictment relevant to infer the pains libelled* - 

The following persons composed the assize: Lord 
Forrester, Lord Bargeny, the Master of Fortws, 
James Oswald of Singletoun, James. Baud of Saugfc* 
tonhaU, Patrick Murray of Livingstone, Ityjr. G«fge 
Scot of Giblestone, William Dick of Grunge .Sic 
Alexander Gilmour of Craigmillar, James. Ele» of 
Southsyde, Sir Robert Milne of Binnie, Hugh W&U 
lace of Inglistoun, Alexander Nisbet of Craigintinni^ 
William Biggar of Woolmet, and Sir William {Kb* 
ning of Wallyfoord, • . . 

» * 

THE PROOF. 

. Tnpnus Pyper, weaver, ajra Lprd .Fraser comet 
from (he house of John Hay, vintner* and go to the. 
Cross, and step upon it; he heard one in the cow 
pany cry three O Yes's, and prpclaim the Jate King. 
James and the Prince of Wales, *nd this- was ^ftsr 
some person bid him proclaim, 4 to whom fte qnstyer*\ 
' wfigt shall I proclaim, try Lord?' -After those 
proclamations, the witness heard King James's name 
qjentioped, saw the people on the cross have drink 
with them, and heard the shooting of pistols. Adds* 
that Lord Fraser was pp the cross at the same time 
with the man yrhq proclaimed King James* . ♦ . 

John Wood saw Lord Fraser and others go to the 
Cross, saw his Lordship on the Cross,. hea?d a serv- 
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oat belonging 40 fhfc <*mpany cfy tkr*e fceteral O H 
¥esta, a*d then proclaim the -tetei King Jantes ami w 
die Prince -of .Wales; and after < thfe prochmation he 
heard two shots of a pistol; The? witness carried wine 
to* the company at the Crtos. ; ( 

Henry Finhyson saw Lord Fraser and others on 
the Cros* drinking healths; their servants toM him 
it was the late Sang James, and Prince of Wales' i 
health: Lord Fraser and another gentleman held 
drawn swords to thfe deponent's breast, and forced 
him to drink some healths. 
• John Hay, vintner, deposed, that Lord Frasfer 
Went otft of his house to the Cross, and the deponent 
went there also, and heard his Lordship drink King 
James's tod the Prince of Wales's health. He heard 
also the firing of pistols. 

Alexander Robertson heard a noise at the Cross, 
Opened his window, and saw and heard a person 
clothed in red cry three O Yes's, and proclaim King 
James as ctor righteous King* The deponent, at the 
sattie time, saw the prisoner oh the Cross, and heard 
the company drinking healths. He did not distinct- 
ly hear whose health, ?but heard the words, * Bur* 
4 g®r% the-Hague y and Orimgej come^from the com- 
pany. 

' Barnes Hardie, servant to John Hay, vintner, saw 
Lord Fraser, and several others, go to the Cross, and 
the witness was employed to hold some of their 
horses* He heard and saw a footman make three 
O Yes's off the Cross, and begin a health to King 
James and the Prince of Wales, « and lad the iUman* 

f A fanatical term for the Devil. \ 



mi ftke all < that refold t* pfedgcl Ifc' lie *p* Att 
prisoner, and others, drink tto httkfe, *&d ftcwtf 
sense fthots of fcpfetoi* ' i !t" 

Jamd Scot saw Ldrd Vtmtr, *fld*dlcff*;*rtfc« 
Cross; he saw and heard th&tt 'drink KS&gJi&ti&i 
smith* PA*e <rf Wd«T« hefkb*, fcvd ttiS* * ikird 
Eraser eui *e those proBant ttf* refusal the >tmb 
He btar&four fihats* • ' 

Hi* Lord Adfflkafeeprototted ft* lit ttstar <** 
fill error, if the jury should acqpit At frtebflCld 
The prisoner prdteswi is the toafeMffy* feCtatfft the 
Committee of Estates **fch MMAM^ Jmmm, 
hzxtjbrfaidted the Cro*xi, aad tmUfWfd dtf (Ml 
Cm William and Mary, soleintdy enacted Xitd dedaredv 
• TAof assises of error are a gtMamcti* * 

Setfen Peers and eight gentlemen of dk&b&ft&n 
who were iumsftoiied to be upon tfcdjwy, Wtetefeta* 
a hundred merles each* (of not obeyfog th# chafi&w 
The pity, of which Lord fiarg«rf was Chancer? 
all in one voice fraud it hoc proved tbftt the pflsGiWtf 
either actually proclaimed, &t caused p*oc£ste»* fitt* 
late King James* and the pretended Ptince ofWafes^ 
bnt found it proved that he was pr&eift jit the pro- 
clamation. Found, by a plurality of voices, it&t * 
proclamation was toade at the Cross of Frase?bttf£h, 
Of the late King James and the Prince of Wales* but 
n&t in terms qf the indictment \ tfe, as being righteous 
and lawful King qf this kmgdom r and kcaful su&essor 
therein. The assize, all in one voice, found it not 
proved, that the prisoner and his accomplices cwsed 



* Act of Estates, Ho. 18. Aftil 19th, 1689, 
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attltbote *ho would say to the contrary* They 
found* it proved, that the prisoner drank King James's 
health/ and that of the Prince of Wales- but found 
ImtrursiitpKttigWiUtatn, and drinking to his con- 
fA«m^ ^id littering reproachful speeches* of Mm, 
atKhftafcing people to drink, treasofaable healthy not 
pKMsU TtejFxfeand tkat piatots were fired; but did 
not find that it was by the prisoner's order. The 
Master of Forbess, the Lairds of Craigmillar, Liv- 
ingttoae, and Soutbsyds, desired k to be marked in 
the ffe&ord, that they found the proclamation proved 
in terat* of the libel. On the 16th of May the Court 
pppmamsiifted sentence <on hmd Fraser, fining him in 
Sterling* 

. * In the reign of George J. 'Alexander Crawford was -fined 
Ifffl&tf^Pfb ft* draktng *e health of King James VII L and 
tyjj^j^ppy res^a^pon* . Rec. of Just 21st Feb. 1715. And A. 
H^hlan^ Minister was turned out of his peetin^-bouse for three 
years, for not jpraying for King George byname, but for the 
* Sapr&ke in autHbrity who sits upon the royal throiie;* and this at 
attatttfftfhen tftere was no' stattfte for praying for the* King by 
nagfe except ..timt which ordained, the cfcrgy to pray fot $m*n 
Angfiprf the Princess Sophip.: nor a$y lawjbr it, hjit a proeUma* ; 
tion of the Lords of the Regency, Rec. of Just. 1 1th, 14th, 18th> 
19th, 25th July, 1715. ' . . 

r l t .->«...■•■.'. 

• ** . 
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faptaiti Simon Fraser* qf Beftuforty Ond many offer 
persons, mostly qfthe Clan Fraser, for High Trea- 
son* in forming- mlawjul associations, collecting an 
armed force, occupying and fortifying houses arid 
garrisons, imprisoning arid ravishing persons of 
distinguished rank, and continuing in arms after 
being cJiarged by a Herald to lay them doim. 

1698 This is the only case I knov of since the Revolu- 
tion in which a person was tried in absence befoite 
the Cotirtof Justiciary; a proof led, a jury inclosed, * i 
a vetdict returned, and sentence pronounced, ftr- J 
fcfting life and estate, honours, fame, and posterity. 
The first instance of this tyrannical mode 6f proceed- 
ing was the illegal sentence upon the Rebel Cove- 
nanters after the battle of Pentland, whicfr was af- 
terwards rescinded by act of Parliament. The r£* 
bels at Bothwell-bridge met with the sime treatment; 
knd the Hke was repeated after tlie defeat oFTMfon- 
mouth. ' 

The following is one of the most singular prosecu- 
tions in our criminal record: whether we respect the 
stretch of law that was made to convict the absentee, 
or the savageness of his conduct, or the absolute do- 
minion that he possessed over his followers, ami di- ] 
rected to purposes the most shocking to human na- 
ture. 

* The celebrated Simon Lord Lovat. 
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By the law of Scotland, outlawry, even for trea- 1698 
son, inferred the forfeiture only of personal estate. 
It waa sanctioned by statute, that trials for treason 
could hot be taken in absence; but that the whole 
accusation,* argument, and evidence, should be led v 
in presence of the accused, and no otherwise. So 
anxiously did the professional lawyers adhere to this 
form* that, as our jurisprudence admitted, under 
certain limitations, of trial after death,! for this hei- 
nous offence, on such occasions the bones of the de- 
ceased were dug out of the grave, and formally pre* 
sented in Court. 

• »Whw the Covenanters were defeated in the battle 
of Peatland, a desire to arm insulted majesty with 
additional terrors, or to enrich the servants of the 
Crown wi^h unlawful spoil, induced the Minister* 
o££tazfct to attempt, in absence of the accused, the 
ferial of those rebels, and the forfeiture of their estates* 
And, althpfugh the complaisant disposition of Parlia* 
ment gave ever y reason to conclude that they would 
not bmt hesitated to pass a law to this effect; yet it 
suited, better the views of a tyrannical administration; 
to operate this innovation in law, by the decree of 
Judges who were appointed, and might be removed 
at pleasure, than by the authority of the Great Coun- 
cil of the Nation. 
Before the Court of Justiciary proceeded to such 

> 

**Banktori>4 Inst. vol. II. p. 251) Erstine's FoL last. p. 733.; 
James VI. Pari* 11th, c. 90.; Mackenzie's Crim- Tit. Treason* 
sect. 22> 28/ 

f See trial of the Earl of Cowry, p. 28. of Logan of Rcstak 
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1 698 an important innovation ,* so llttie idea was Hen «- 
tertained of its supteftiaCy artd infaffibiUtyvt that tfee 
Cotrrt of Session was consulted on the occaaitan. 
After tampering' with the Judges, a memorial and 
queries were laid bfefcre them by Sfr John Mfebet, 
King's^ Advocate, and Lord Bellenden, Treasurer- 
depute, statirig a variety of arguments, by inference 
and analogy, to show, that, if the Parliament could 
proceed to forfeit after death, why not the Courtof 
Justiciary, athd, if either ccftrid try after death, why 
riot also in absence; since c tfhat is just before Ptfr- 
« tiament, is just and warrantable before other judi- 
catories.' Upon* this and the like notable argu- 
ments, the Lords of Session delivered: an opinion, de- 
claring, that; upon sufficient proof being taken be- 
fore the Judges and assize, they might proceed in 
absence to sentence, and to forfeit persona* guilty 4>f 
high treason. Thus* fortified, his Majesty's Advocate 
prosecuted, in absence, Colonel Wallace, William 
Muir of Caldwell,' and some other gentlemen? and a 
verdict being found 'against them by the jwry, -the 
Court sentenced therii to be put to death, as traitors, 
when they should be apprehended, and their iwh?le 
estates, real and personal, to be forfeited^ Jroin 

• * Mackenzie's Criminals, p. 30. Wodrow's History of the 
Offerings of the Church, voL I. p. 267.; Appendix, No. 'I&t5, 
16, 18.; vol. II. p. 115, 586.; Charles II. Parliament! fc'c.'ll • 

-J- It is now alledged, that no appeal lies from the Court of 
Justiciary to die House of Lords; and a judgement, indeed, to 
that effect, has been pronounced. As no man can command bis 
fiith or his judgement, I have never been able to discover either 
the legality or propriety of this decree* 

J Muir of Caldwell's estate was gifted to General Dalziell^ 
comrnander of the forces at the battle of Fentland, 



^eoaackHtsRess o£<tihe illegatityof the sentence it 1998 
^at soletunl^jfMi^d in Parl^meot^ trial ia ^b*eoce , ^ vv> 
to adopted 9$ a fwrt of outlaw; andy in corne- 
cpwoceytw «f tbe>most^tiiigai8hed pefsPMgm«in 
•the* nation, the^Buke ofc Momnou^h, ^asd Fletcher 
ofifistooun, were £0ndea>sed ^nd forfeited , , the far- 
mer rfearf, *the Jat te* wfatit eutxrf;the kiogdopo. 

Had die trtrent wWch ov6rj0^1med the lineal 
MUgewion of ©ur ^tovtreign* issued pure fromjthe 
fotiatafat of^libertyy and in«ii» wide ami rapid. couist 
bbea noontajninated ' by no foul stream, , /rial m a&- 
omcr would hare been enumerated in tire list of those < 
i#t§alr and gmvous assumptions .of power upon 
4rbk& «he restates ef * Scotland, declared King James 
- tO'tatas farfertetLWs right to the crown* And. the 
' %}pbaBomof the Lords of Sessioa mi this head, as 

oin tire two /attar ewes stated in « the. Claim of 
*3Bg^*TOak)lw be contrary to 

4a«^^ r Bat it vWas ideemed prudent to preserve this 
itosutew* security for the good behaviour of .the 
ttwerom-iejtaes. who fojUowed their. Prince to the 
0Mut hb£ St. {jermainsi • A Jaw was accordingly 
jcwe^lrescmding the act 166$. c 11. in so far as 
toil^til^ th^^forf^itnre of the Covenanters; but not 
repealing the act itself, which might now be turned 
a& aik Qigipe of oppression upon the party w&telrcon- 
4rived it* It must be acknowledged, however, that 
King William's Ministers made no rigorous exercise 

* William and Mary, Pari. 1. Sps. 2. c. 51. The inert ap- 
proved commentator on the Scottish laV/has so far misunderstood - 
thk act, as to say, that the act 1669 wasr repealed by it* iirs- 
fcneVFol. Inst. p; 783> 



leot of this law* The E*rl$ of Melfort, Middfeton, and 
S ^ J Lauderdale, tod vimtit gentlmmf were summoned 
before the Court: of Justiciary* in one day, to stand 
trial for various points of treason} in particular, far 
catering into the French service when that state vat 
at war with his Majesty* and for rising in arms against 
the King* They 'failed to appear, and sentence of 
outlawry only was. pronounced against then. 
„ Tyrannical as this statute was, Captain Fraser 
could not have been convicted upon it but by an ob- 
vk>*s wresting of the law; for it authorised trial in 
absence, only in ' cases of treasonable rising in arms, 
4 and open and manifest rebellion-' Now, it is atao* 
gether absurd, to construe the collecting of an armed 
force for the purpose, of private rapinej into treason* 
able rising in arms* and open and manifest rebeXam 

it will be proper to state the motives which in* 
duced Captain Fraser to perpetrate the barbarity and 
viHany which gave occasion to this trial* On the 
death of Hugh, tenth Lord Lo vat, the tide and estate 
of Lovat were disputed between his Lordship's daugh* 
ter, heir of line, and Thomas Fraser of Beaufort* 
the Captain's father, heir -male, . The Captain wisely 
proposed to do away the contest, by uniting their 
persons and pretensions, and there was not a disparity 
of years to render such marriage any-ways ataurd* 
With this view, he privately paid his addresses ta 
the young lady, and one Fraser of Tenecheil was 
made the confidant of the amour. The Capta^i ob- 

* Rec. of Just, 23d July, 169*. 

f Records of Justiciary, 27th June, 12th, July, Sth and Gtb 
September, 
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turned her consent, and she actually eloped from her Itti 
mother** bosseof Castle DowAie, under the conduct **** 
etf the mutual confidant; but the person whose finetstf 
wm employed to accomplish the intrigue, from whet* 
ever motive of fear or of venality* of caprice or of 
zemorse, blasted it at the moment, when it was sum 
etf success. He forced the lady to return to her mo* 
ther, to whom he disclosed the intrigue. 

>k was no longer thought safe for the lady tare- 
main at Castle Downie, as this seat wa* in the do* 
main* of the dan Fraser, over whom the Captafa 
possessed great influence* She was therefore con* 
dKted wader a proper escort to Dunkeld, a house 
ef he» imde f s y the Manpiis of Aifaole, and this Lord 
prevailed on hk niece to accept as a husband the 
Mmktt^f Stlton* The intended bridegroom *et out 
for Budfceld taeetebfete the espousals, accompanied 
by Lord Mtmgo Murray, Ad the Captain foresaw 
m this inatdi the ruin of his hopes, he embraced tftg 
naobption of preventing the Carriage by force; and 
(if ie could not possess himself of the heiress) of 
odmpiefiiftg a marriage with the Do&age+ 9 wh6, in 
iftttte tof her jointure, was in possession of a coftsfc 
derrfble part of the estate of Lovat: and this wild 
enterprise was to be accomplished by such deeds, that 
the stem contrivance of the principal actor is 
stocking thin the abject submission of his accom- 
plices. 

The s&bstance of the indictment against Captaiit* 
Fraser was, That he and his associates came to a 
house belonging to Mr. Traser of Strkhen, and there 
entered into an unlawful bond of association for the 
prosecution of certain wicked designs: that- they 



1698 raided a body 6f four or five hundred men in 

in order to support Captain Eraser's preventions U> 
the. estate of Lovat; that they seized the persons q£ 
Lord Salton and Lord Mungo Murray, and made 
them close prisoners for six or seven days iivthe how© 
of Finallen; erected gallowses before their windows, 
and afterwards carried them by force to islands and 
mountains, and treated them very harshly: that Cap- 
tain Fraser and his. associates marched in form of war 
to the house of Cattle Downie, the seat of Lady 
Dowager Lovat, garrisoned the bouse* plundered the, 
effects, md put armed guards , upon the 4iflSe$ref*fc 
apartments, and attempted, to compel her Lady$hggi 
to agree to certain deeds, which they endeavoured to 
extort from her; but she remaining repolutp, tiy* 
Captain all of a sudden took up the mad and villain* 
ous resolution of forcing h$r to marry him: that, 
accordingly, one of his associates, Mr. Robert Monro, 
minister of Abertarfe, pronounced the marriage ce- 
remony: that the Captain, by. the . aid of his associ- 
ates, did commit rape and forcible abdyetion upon, 
the person of Lady Lpyat, attended withcircura^ 
stances of excessive barbarity: and that they conti- 
nued in arms, after haying been charged by a Herald, 
to lay down their arms, set the Lady at liberty, and 
surrender themselves prisoners. 

His Majesty's Advocate represented to the Coutg* ' 
that by an act of Parliament of King James VI. sunj* 
monses at his Majesty's instance, * against isfcndmjeiv 
c highlandmen, or borderers,* ubi non patet tutus ac- 

€ cessus, be made at the mercat qross of ,thp hg^d 

... t * * ■* 

* James VI. Parliament lJUh> ac* 66* 



* fewglii bf ftfe^^f fchift» fh &e Lbwknds* that 1098 
Qlptthr 4 *^^ foHfctfets continued hi arm* W * K/ 

*6<§ dpeft ttfcdHoti; irtd tlteTrftttfe craved thefir Lord* 
ihlpB 'tenant* ttfcitant fttt J aft tdictol citatibn being 
e*W»te&ag^ was accord* 

iflgty g«tK6d. 

t©ft*1te «h 6f «fpt€ftetber, his Majesty's Advocate 
pftteettftd in tfifc trial, declaring that he insisted for 
JtyfaSfuM ift absence against Ciptiirr ft-aser, and 
flfeutafeft ttfhef gentlemen Specially named? and that 
he restricted the libel against the defenders to trea* 
ti&ffititetisifigln atm*, and open rebellion, with all 
tBt^Ugravatibns charged in the Indictment. The 
Ctfat* fdtind the indictment thus restricted, and thus 
ftefcented, ifefeVaht to infer the plainaf of tfeasoh. 

' " 1 tHfi PROOF. 

• Alfckaiider I?rtisef , yflunger of Balnain, deposed, 
That at the time Bpedfied in the indictment, he saw 
a piptr stibstribed by Some of the accused, and de- ' 
fitfered toLortf lYaser, of the tenof of the bond of 
atsdctation hotfreidtn Court, He was at Fmailen 
^hetrtofd Saltftn'lmd Lofd Mungo Murray* were, 
brtmgfct pf isoners, and were there committed to close 
custody, and gallowses erected before the windows of 
the apartments where these Lords were confined.— 
He saw then at Finallen, about two or three hundred 
men in arttls, under the command of Captain Fraser, 

' * Son to John first Marquis of Athole, by Lady Amelia Stan- 
ley, daughter of Junes Earl of Derby, and brother to the Lady 
Dowager Lovat, mentioned in this triaL 

N 
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1698 ahd different parties df armed men were sent to add 
v "" v ^ fro, between the houses of Finallen and Cattle Dow- 
Hie. He was also at the latter of these house*, where 
fie saw Lady Lovat and also Captain Fraser, and a 
number of armed men standing sentry m the house, 
and even on the threshold of my Lady's apartment. 
He went to my Lady's chamber door, whom hie heftrd 
Sighing; but the bagpipes were playing in the next 
room; this was about day-break, and my Lady's 
women were in another room weeping, and sentinels 
standing over them. 

Thomas Fraser of Gartlobeg, in September pro- 
ceding, saw Captain Fraser, &c. &c. to the amount 
of about sixty or seventy men in arms, horse and 
fipot; the Captain thanked them for assembling so 
readily, and desired them to be ready at a call. In 
October, Captain Fraser and the deponent coming 
from Inverness, met in the wood of Bonchreive Lord 
Salton and Lotd Mungo Murray, who were return- 
ing from Castle Downie. The Captain gave orders 
to his followers to seize Lord Salton dead or alive; 
"went close up to them with cocked pistols, and com- 
manded them to yield themselves prisoners. Lord 
Salton asked, for what cause? to which the Captain 
replied, ' because it was his pleasure. 9 These Lords 
were dismounted from their own horses, disarmed, 
put upon mean ponies, surrpunded by guards with 
their muskets levelled, and durks drawn, and thus 
conducted to the hou3e of Finallen, where they were 
kept prisoners for several nights, in separate apart* 
«ients, under a strict guard. The deponent saw the 
Fiery Cross,* md heard the Coronach sent through 

* This mode, by which the Highland chieftains convoked their 
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the country; upon which between three arid four 1698 
hundred armed men assembled at Finallen under 
command of Captain Fraser, who detached a party 
to the house of Castle Downie, where sentinels were 
, put upon the- rooms* particularly my Lady's cham- 
ber, for seven or eight days. He heard the Captain 
* demanding oaths of fidelity of such of the gentlem&i 

* of fas name ashe suspected; and such as he did mi 
4 suspect he only took their promises; qprid some of them 

* did swear, and some promise.' 

Robert Spence saw Lord Sal ton. and Lord Mungo 
Murray cafried prisoners by Captain Fraser to the 

* -* • • • 

J*lttl*-'ttfr wrtnSy is, I apprehend, of greater antiquity than their 
.conversion to Christianity; with the difference only of change of 
symbol. Anciently, when the chief desired to assemble his clan, 
he killed a goat with his own sword, and capped a half burned 
stick in the blood. This he gave to one of bis vauals, who Sore 
it with all dispatch to the next village, where the. first perspn ha 
mat 1 was, obliged, by the feudal customs, to relieve him, and carry 

-iiarwar4 this summons to arms; and thus it was carried from vil- 
lage to village through the chieftain's domains. Upon their con- 
version to Christianity, the Priests would no doubt discover in the 
lulling of a goat a species of heathen sacrifice* It was proper that 

• * symbol should be adopted more analogous to their new religion} 
and what so suitable as the cross, which, uncjer the splendid name 

r.of the Labarum, blazed in the heavens, conducting Me Christian 
J£mperor to victory and glory, A slight pole, with a bit of stick 
infixed in the figure of a cross, burned at the encls, was sttbstitut- 

* ed in the jrtace'of that dipped in goats* blood i and th» ceremqay 
was performed even in the late rebellion. There weyetwo sorts qf; 
,w*onoch; that properly $o called was the dirge, which accompa- 

tbf deceasedi to their grave; the cither, which is here allude^ 
to, was a sort of war song, or dismal howl, which the women, 
set up on seeing the. fiery crow, from the anxiety they entertained 
about the safety of their husbands and friends in the approaching 
Jiour of battle^ ■ . 
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1698 bouse of Ftnaiten, where they were confined about* 
***** a week in separate apartments, and tedlineb put over 
them. Lord Saltan and Lord Mungo Murray were, 
then carried to Castle Downle; and the fproe 
manded by Captain Fraser, at this time, consisted of 
about five hundred armed men, marching witfr two 
pair of colours. The men were sworn upoo their' 
darks to be faithfultb the Captain, and never to de- 
sert him. They kept Lady Lovat prisoner for aomo 
time at Castle Downie, and afterwards carried lier- 
along with them. When the Captain heard that 
Lord James Murray, wkh some gentlemen, and <t 
parti/ of red coats, were coming to rescue my Lady* 
he again sent the fiery cross to summon the country; 
to rise in his defence; and he continued in arms till' 
about Christmas, 

John Monro, late footman to Captain Fraser, saw- 
the Captain, and the whole other persons now in- 
sisted against (for forfeiture), and about three hwx* . 
dred more, with colours displayed, and pipes pkty- 
ing, under the Captain's command, at Finaden, the . 
night Lord Saltan and Lord Mungo Murray were 
made prisoners. Jie saw the men drmm round the ' 
cotbicrs, and sworn upon them, and upon ike points of . 
fiuiir (Juries^ to adhere to the Captain, fle heard the 
coronoch the night Lady Lovat was carried from 
Cfcstle Pownie. About Martinmas the JJerald left 
his charge against the Captain, &c. ' in acloypi stick 
* it ' the *$v$r side, opposite to the Iste qf Magjesj? andi, 
after that, the Captain and others continued ^or scnne 
time iii arms. 

Amelia Reoch, late servant to Lady Lovat, de- 
posed, tha^t Captain Fraser, with a party of afmed 
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mv> «m* to Cattle Do wait. , fle put sentinels with l&l 
drawn swords upon and within Lady Lovat'i chaw* ^v^L 
bar, made her three waiting*maMto Jbe carried by 
force out of the room, and defined prHoneo*-' 
Abo»t two in the morning, two armed men ovvkd 
the deponent back to my Lady's apartment, whoa? 
sfc found ft*tingon> the floor, he* hair di$bev» Iled> 
htr head reclining backward? on the bed, Donald 
fcaten putting off my LadyVshoes and the Captain 
bedding burned feathers and aqu«wuae to bnr aose, 
her Ladyship being to a swoon* They commanded 
the deponent to take off my Lady'* clothes; but sb* , 
apqrnnd arth* deponent with her feet, shewing (he 
greater reluctance; ppoo which, frasef of Jtfompiu 
avie held up my Lady in bis armsj the Captv D pull? 
ed down her petticoats, and sought % knife front 
Hugh ilonro to cut off her sfays; but, he having 
none, the Captain ordered Kinmonavie to cut them 
off with his durk, which was done accordingly. Th$ 
depoqea* was put out of the rooni; and, when she 
wa* going over the dose, ■* she heard c my lady 's 
although the bagpipes were, playing all th# 
« j&ne in the mom nest to her Ladyship's. 1 Ip th# 
morning* when th* deponent returned, shp$aw my 
lady's head hanging over the bedrock, her fac$ 
gwoin, and her Ladyship to atf appearance out of her 
judgement; she spoke none, but gave the deponent . 
a b?oad ptare$ even days after, she did not 
know her own brother, Lord Muqgo Murray; and, • 
when Dumballoch's Lady came into the room, and 
9alle4 ^.ady Lovat * M^dam,* she iuiswered^ * call 
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1698 ' me not Madam, but the most miserable wretch 
vw < alive/ 

Janet Fraser deposed, that Lady Lovat's waiting- I 
maids were forcibly turned out of her rooni by Gap- 
tain Fr?aser, about twelve o'clock at night, * My Lady 
clung by the deponent, and, when she was torn from 
her Ladyship, fell on her face on the floor. ' Next 
morning* when the deponent saw my Latdy, her 
head was hanging over the bed, and she was out of 
her judgement, mistaking the deponent fbfc LaiJy* 
Catherine Murray, Lady Lovat's sister, who had * 
been dead several yeirs. 

Christian Maclean deposed, that, oh the night of 
the * skmk-marriage,* She was hi the next roOiii to 
Lady Lovat, and, notwithstanding the bag-pipes >, 
were blowing all the while, she heard my Lady <:r^- ^ 
ing and sobbing, and pfaying, « Lord have mterCy 

* on her soul. 1 

; The jury returned a verdidt finding the indict- 
ment proved; and the Court adjudged Captain FhU 
ser,* and the other persons against whom the verdfct 
was found., to be executed as traitors, at such'time, 
place, and manner, as their Lordships should ap- 
point, to undergo the punishment ordained by taw 
ibr traitors, 6 their name, fame, ihenibry, and hott- 

* ours, to be extinct, and their arms to be riven furtir 

* and deleted out of the books of arms; so that their 

; • • 1 

* s Captain Fraser was also prosecuted before the Court of Jus- 
ticiary for a rape by the party injured, Lady Dowager Lovat, 
and was outlawed for not appearing to stand trial. Rec. of Just, 
17th February 1701, 
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* posterity may never have place, nor be able here- 1698 
c after to bruik or enjoy any honours, offices, titles, 
^ordigiuties, and to have Jorfauited all their lands, 
J heritages, and possesions whatever/ 

This sentence, which was severer even than that 
commonly pronounced on traitors, seems to be co- 
pied from the sentence prQnounced by Parliament, * 
after death, on Logan of Restalrig and the Earl of 
Gowry* As Captain Fraser, in the rebdljon 1715, 
although supposed to be a keen Jacobite, supported 
the House of Hanover, King George L granted hiqi 
a pardon and remission of . this sentence:* and he 
claimed and obtained the contested title and estate of 
£ovat. He joined the . nefct rebellion against the 
family that pardoned and restored . him; and his 
house of Castle Downie, which had witnessed his 
-foul crimes^ was burned by the royal army before 
his eyes, and those of three hundred of his clan, a few 
days after the battle of Culloden. How he lost his 
titles, and estate* and his life also, is known to every 
.one; so perhaps he is the only person upon record 
*wh© was twice condemned, twice , forfeited, and 
whose estate was twice restored. , . 

* • Riper Register of Chancery, 16. No* 134. Remlsslo $t 
rehabilitauo Simonis Fraser, de Beaufort, Domini Lovat, de cri- 
Tpine perduellionis aliisque inlrascript. St James's, TOih March, 
,f716. " 



Mr. John Thomson and Charks Auchmuty, *&&mi$ 
to the African Cdmpdny 9 Jbr Treason and Leasing* 
making by designing and causing' to be efigftived a 
Political Print. 

1701 THIS trial, with the facts which gate rise to it, 
present* us with a remarkable pctm of liberty and 
fortitude 1ft ParUameilt, of expiring itrtiggles foray, 
ranny in th# Sovereign, and of the final victory of 
efefitet influence aver Parliamentary ukiefpendence* 

In the year \69S r m Indian and Africa** Company 
Was established In 8cotknd, d^oofiOO Surf Hng wetfe 
subscribed by dttth proprietors al were natives and 
fe*id*iitett, Th« Company fitted out *i* ships of 
force and burthen** ladta with various tommoditiel, 
which sailed from the Forth. They planted, by the 
frame of Ctifcdonto f a colony on the Uthirtns of Da- 
rien; and, from the fcst&bltehmsnt of this Company, 
and its colony, th* nation universally flattered itself 
with the eager and unbounded prospect of extended 
trade and empire. From the jealousy the English, 
Dutch, knd Spaniards, entertained of this colony, it 
taay be presumed that the prospects which this na- 
tion derived from it, were at least plausible. 

But, besides the opposition of rival powers, Cafe. 
donia experienced that of her Sovereign, whose po* 

• Act of Scottish Pari. 26th June, 1695; Lockbart's Mem. 
p. 29.; De Foe's Hist, of Union; Scott's Hist. p. 710.; Edin- 
burgh Gazette, No. 8. No. 36. 
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KticaL views, or personal attachments,/ led him to noi 
embrace the hostile spirit of hi* other dominions.***-. ***** 
IShrcoloay wai attacked, was abandoned* the ves- 
sdawefe captured, the^adrnttturefss v&r& ktHed in 
bettfe* w^re^wcutfd 9$ pirate or died- of femiae? 
and the company was ruined* When th$ fatal tid« 
werct received at Edinburgh, the sens* of injury 
and dwapfqiptiaent was so strong as to burst forth 
»k& wbidb threatened immediate rebellion* 
a*d stbrgreaft ottw* of slate bad to retire for a time 
-to sgreen ^hens^lyeis ftom- popular resentment. 

VMpthftPartiswaewt mel^the first *ymptoxn of theif 
fK^ftattir»> a* *h» memm of the African Company 
-fWaigipiBvan order forliuratog* by the hands of 
<fc» hpytlM fr * pswffetetv ^tWcd; ' A Defence of 
5>lfa ftMtt ah*cw»g ^d requiring the 

jJU*d*«>f thftTreawry.fc* pay a wwdof j#600G 
Stated tasngr person *>iw> would apprehend William 
.Herfewvlte pledged author, and bring him befort 

magistrate <. * Sooo afttxv they p?aaed a resolution* 
drriaringj that the vstes and address of the Pallia- 
HBfiAt oi JEnglaftf}* in December, I6&5, and the ad* 
<d*t»of the House: of Lords Vttaia*? last, wer* 
,iM<teiR^^ in the (tfjfairrqfthis kfagdto*, 

. • ',v . » : I. ... 

- j»0 feeding. Iter, of Scottish Pari, l$th tfoV. 1700, 9*> 
10th, 13 tin 14th, 1 6th, 17th, Jan. 1701. 

.parliament had addressed th* King, re^esemiflfc, l&at t& ^.«> 
which he bad given the royal assent in Scotland, for erecting a 
Company trading to Africa and the Indies, granting them .an. ea- 
empfaftfrejft pttblie tardet* for. twenty *cme years* wc*i!4 make 
Scotland aiiae ^tfa &st-Indi<* commo<Miet> e*aW« kcr to ua- 
dersell England at foreign markets, and be of great prejudice to 

O 
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1701 and an invasion of the sovereignty and independence qf 
***** our King and Parliament They next resolved, 
' That the memorial presented in his Majesty's name, 

* as King of Great Britain, to the Senate of Ham- 
« burgh, 7th April, 1607, by Sir Paul Rycant, thed 
c resident in that city, and Mr. Grosset, his Majes- 
ty's Envoy Extraordinary alt the Court of Lunen* 
c burgh, was most unwarrantable, containing manifest 
€ Jalselioods, and contrary to the law of nations, inju- 

* rious to his Majesty, an open incroackment upon the 
c sovereignty of this Crown and Kingdom, the oc- 
casion of great losses and disappointments to the 
' said Company, and of most dangerous consequence 

* to the trade of this nation/ Moved, 4 That, who* 
4 ever advised his Majesty's answer to the address of 
' the Parliament of England against our Indian and 

* African Company, are enemies to this kingdom, 
' and, if subjects thereof, are traitors to their King 

* and country, and be prosecuted accordingly/— 
After a debate, the motion was withdrawn. 

They also resolved, that the proclamations issued 
by the English plantations against the African Com- 
pany, particularly that against furnishing any provi- 
sions or necessaries whatever to their colony, direct* 
ly or indirectly, and even debarring them wood, 
water, and anchorage, were injurious to the Com- 

the trade and revenue of the latter kingdom; especially when 
Scotland shall hive settled plantations in America. The King 
. Teturned the following answer: « I have been ill served in Scotland: 

* but I hope some remedies may be found to prevent the inconvenu 
' encies which may arise from this act*' Journal , of House of 
Lords, 13tb December, 1695, 8th February, 1699, House of 

^ Commons, 14th, 18ih December, 1695. 
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pn% barbarous to the adventurers, contrary to the 1701 
law of nations, and a great occasion of the loss of the WviM * 
colony. Resolved, that this colony was a legal and 
rightful settlement holding of the Crown of Scot- 
land; and moved, that the conduct of the Spaniards 
to the said colony was an open hostility against the 
Grown of Britain, and . that satisfaction ought to be 
demanded* Att the resolutions were passed nemim 
contradk&ite $ and the motion was delayed. 

These formidable resolutions, however, by the 
dexterity of WUtfam's Ministers, vanished ia smoke* 
for the Court party moved an address to the King 09 
the resolution, asserting the Company's right to the 
colony) while the country party contended, that, in 
the present ckinrostanqeg, an act of Parliament 
requisite for wearing the Company's rights, as wel| 
a* for regulatibg the coaduct of the person engaged 
in the prosecution of them. A debate and division 
on this <piestion talypg place, it carried for an ad r 
dress by an hundred, ajad eight against eighty-four.* , 



* The Peers and Commons of Scotland formed but one House,. 

Those who voted for an address were, 

Peers, 41 

Commissioners for Barons, s. e: Knights of the Shire, 32> 

Commissioners for Boroughs, 35, 

—108* 

It is perhaps superfluous in roe to add, that all die officers of 
state were in this list. ♦ 

Those who voted for an act of parliament, were, 

Peers, 20 

Knights of th# Shire, . . 4a- ' 

Representatives of Boroughs, • . • «. • ^ . 21 

•^■84? 
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iTOi And the ttbofe of the muKAity fen tend a formal 
** vw sent. 

This address recapitulates die grievances of the 
African Company, and the resolutions of Parliament 
mentioned above, omitting entirely however that for 
demanding satisfaction of the Spaniards; it concludes 
with praying his Majesty's protection and counte- 
nance against the violence of Spaniards, and of En£- 
lish ministers abroad* 

It was the parliamentary division upon this ad* 
dress, which was the subject of the political print 
that gave occasion to this trial. 

The print represented Scotland in the 6gure <rf a 
woman, wearing a crown, having the name of Scoiix 
over her head, and Supported by the eighfyfouA* 
-dissentient Members, These were entitled, « Catedo* 
*nia 9 * supporters* They were distinguished wkh 
the following motto, encircled with wreaths of lau- 
rel, c patriae Jhutoribu6; 9 and the woman addressed 
them in these words:* *■ Take <&up*ge 9 and net as 
' men that hold their liberty, as well as their glory, 
* dear. 9 Below, an angel spoke thus to a multitude 
of little figures which he was driving with thunder* 
bolts to hell, * Procul, o procul esto prqfcmu 9 —* 
(These -figures were charged in the indictment as re- 
presenting the majority in Pariiament.) And in the 
midst of the flames, lay a person who was tormented 
by a fiend, that addressed him in these words: c Ven* 
< didit hie auro patriam. 9 

His Majesty's Advocate produced before the Court 
of Justiciary an act of the Privy Council, authorising; 

t R?c. of Just 21st, April* 23d, 3*th, May, 1701. 



1ubi to pwnecute the prisoners on account dE itik IWt* 
engraving, < f*r suck crime*, and upam tuck taw, m***** 

* ids Lordship timkjb totibd: 

•*hu* authorised, his Lonkd3p4»ftBteredtxp again* 
the pfotmmsevmpagaJUm charging 
them with the breach of suedry acts of Parliament* 
egakist leasmg-makcrs, andthose who presume * pub* 
'* tidy to declaim, or privately to speak or write any 

* purptoeof reproach or dealer of his Majesty's peat 

* soh, estate, or government, or to depqwe hie laws, 
« or misconstrue Ma prooeodmgs, whereby amy dis- 
4 fike may be moved betwixt ina Highness and hia 

* noMKty and lot iag subjects, in time coming, so*. 
« ifer the pamtf death. 9 Aim, charging the prison* 
«rs as'transgpesshig the acts again* those who dispute 
tfee authority of the Estates otParikaneot; and, tike- 

as transgressing the statutes againt those who 
oonspfee to 4evy war against the Bug, Nevertkdesz, 
$hie indictment .concludes,) the prowess, by de* 
signing the *aid print, are guilty of the said crimcfc 
A description of the print, and aai application of it 
to Ae hmsj then follow. Turgidhy of stite, and 
attained conceit, are substituted in the meant placet 
of law and reason. And the conclusion of the libel, 
^rinckis mrthy of the premises, b> that these crime* 
feeing found proved, the prisoners are thereby guilty 
of leastng-imking and treason, md subject to tke pain 
Xjjf death. 

• The prisoners were heard 'by counsel, and infama* 



+ The acts libelled against the prisoners were, James L Pari. 2. 
Ct James V. Pari. 6. c. $3.; lanes VL Pari 8. c. 13a an4 
194, and Pari 10. c. 10.; gbarles IL Pad, |. sess. %> c % 



110' 



TREASON. 



1701 fton** were lodged on either side. The information 
for his Majesty's Advocate is one of the most proiut 
and inconclusive pieces of composition that I recol- 
lect in judicial ]4rocedure. The information fof the 
prisoners maintains, I mo, That the statutes against 
teasing making, &c, are obsolete, and are specially 
declared to be so in the Claim of Rights, as being in 
the number of those upon which the Earl of Argyle 
was convicted. 2do, That, to extend criminal laws, 
and capital punishments, by parity of reasoning; to 
infer leasing-making, and sedition, and treason; from 
a hieroglyphic, a prtat, especially the print libelled 
on, is contrary to those general principles of law 
which have been established ' by the wisdom of the 
learned, as requisite for the security of the governed; 
In opposition to these, it was maintained by his Ma* 
jesty's Advocate, that, although the forfeiting the 
Earl of Argyle upon stretches of obsolete laws, was 
declared contrary to law, it did not thence follow 
that those against leasing-making were obsolete, be- 
cause the Earl was indicted upon acts not founded on 
against the prisoners; and it was not declared in the 
Claim of Rights, that all the acts upon which the 
Earl was indicted were obsolete* Stio, With regar4 
to the print, it was argued, if the intention of leas*, 
ing. making and misconstruing was plainly discern^ 
ble in it, this ' subtle manner of conveying the 
* poison doth render it rather more wicked and dan- 
' gttous than the most direct and blunt calumny/ 
The other parts of these voluminous informations 
require ho notice. 

* So law papers, in Scotland, which contain a state of the fact 
agd argument, are sometimes called* 
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. The Lord&pronounced die fallowing in terlocuttrc 1701 
Find tkc indictment, and qualifications thereof, do 
not infer the crime of treason, or the pain of death, 
but sustain the ..same relevant to b$cr oh arbitrary 

****** • 

THE PROOF. . . 

Alexander Kennedy of Glenure deposed, that the 
prisoner, Thomson, came to his house one evening, 
io company with the other prisoner, Auchmouty, 
and brought with him the copperplate now produced 
in Court, desiring the deponent toxast off impres- 
sions of it, which he refused, unless a .warrant from 
authority was produced, as he suspected it plight re* 
late to affairs of state. . Next day, he observed, the 
prisoner, Auchmouty, go up to his printing-^iouse; 
and the deponent following him, saw the coppex> 
flate in the press, and one of Ins servants casting off 
copies* He snatched up one of theoi, and carried it 
straight to the Lord Ad vocate. One of the macers* 
©f council then came to the deponent's house, and 
required him to bring the copper-plate, and all the 
copies,, before the Lords of Privy Council, then met, 
which was done accordingly; and Auchmouty was 
present when they were seized, .. * 
* - George Burgon, servant to the preceding witness, 
deposed, that the two prisoners, and Robert Wood, 
engraver, .brought the said copperplate to him, and 
came once and again requesting the deponent to cast 
off impressions of it, which he as often refused till 
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1701 tbeyshooM ptain fcfc opter** ante* Afeledgft, 
his tnistress sent for him, and the twopmooogtoMne 
then with her, and she desired him to cast- off the '1 
impressions required, and now produced in Court* 
which he did accordingly. The prisoners at this tim^ 
engaged to stand between him and all hazard that he 
night incur through casting off the impressions. 
Deposed, that Auchmouty furnished him with the 
paper* " 

. Robert Wood, engraver, swore, that the two 
prisoners brought th? drawing to him from which 
the copperplate was done, .and desired feim tbqpt 
grave it. This he did accordingly, and was pud by 
them for it, at the agreed price of Uhu SootM 
Deposed, That the prisoner, Thotpaen, said) the 
drawing was dope by him. * The deponent <heaixi 
both prisoners desire fiurgop, the printer^ servant) " 
to cast off the impressions. : 

THE VERDICT. ' 

The assize, by tjie mouth of Sir James Dkk -of 
Prestfield, their Chancellor, all in one voice found 
the indictment and qualifications^^/ jproa^rf. 

I presume the reader will agnfe with me, that 
the proof of the fact* I mean, of die prisoner's hav# 
ing caused the engraving to beve*ecuted,is complete* 
It must, therefore, have, proceeded (torn their rora 
viction of the prisoners' having done nothing declared 
criminal by law, that the jury found not proved, 
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.They Had no odier way of acquitting die prisoners; 1701 
ibr juries had not then recovered their privilege of wu 
finding guilty or not guilty.* 



Archibald Macdonald % son to Coll Macdonald of Ba- 
risdale, as attainted of High Treason. 

The prisoner Was not served with any indictment 2754 
or summons of treason; but received intimation from ^ 
the Grown lawyers, that he was to be brought before 
the Court of Justiciary oh the llth of March, in or- 
der to have execution awarded against him; or to 
vfcow cause why execution should not be awarded. 
The Lord Advocate, in a petition to their Lordship^ 
on the ^th instant, prayed for a warrant to cite wit- 
nesses to prove, that the prisoner was the identical 
person designed in the act of attainder, son to Coll 
Macdonald of Barisdak; and their Lordships granted 
warrant.accordingly. 

His Majesty's Advocate^depute represented to the 
Courts that, by an act of attainder against Alexander 
Earl of Kettie, and others, passed in the reign of his 
present Majesty (George II.) the prisoner stood at- 
tainted of high treason: that the Crown lawyers had 
received his Majesty's orders to insist with their Lord- 
ships for an award qf execution against the prisoner, 

# See infra Tit. Mur. Cases of George Cummrf and Car- 
.negje of Finhaven. 
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1754 which,, in the counsel V opinion, the printed act of 
Parliament, being a public law, sufficiently author- 
ised: but, to remove all doubt* they had procured, 
and lodged with the clerk of Court, an examplijica- 
tion of the act of attainder under the Great Seal of 
England. The Advocate-depute, therefore, craved 
that their Lordships would order the prisoner to be 
brought to the bar, and would appoint a day for his 
execution. He was brought to the bar accordingly, 
the act of attainder and examplification thereof were 
read over to him,* the motion for his execution was 
renewed. The Lord Justice Clerk then asked the 
prisoner, if he had any cause to show why execution 
should not be awarded against him in terns of the 
act? He replied to the following purpose: That, he 
did not understand himself to be the person attaint- 
ed by this act. He was then a boy recently from 
school, and under the influence of a father unfortun- 
ately engaged in the late rebellion. Had not his fa- 
ther been able to justify or atone for his conduct and 
the prisoner's, . could it be supposed that the father 
would pass unattainted, and his son, a minor, be. de- 
voted to punishment. His special defences then were: 
That there was no sufficient evidence of the act of 
attainder on which execution was craved: that he 
was none of the- persons named in the act now read; 
for his name was Macdorniell^ and his father was de- 
signed not of Barisdale, but Inverk. And that the 
condition under which the act of attainder cou^d 
alone take place, never existed; for the prisoner sur- 
rendered himself to a justice of peace before the 12th 
of July, 1746. 

* Rec. of Just. 2d, &h,''llth, 13tli, 20th, 22d,March, 175*. 
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Counsel were then heard for the prisoner, who 1754 
enlarged on the defences he had stated, offered to 
feiatruct them by evidence, and requested that the 
Court would remit the facts undertaken to be prov- 
ed, to the cognisance of a jury/ 

'She lawyers for the Crown began by refuting the 
idle caviifing of the prisoner's counsel, at the evi- 
dence of the act of Parliament upon whieh the pri- 
soner was said to be attainted. They next are suc- 
cessful in obviating the prisoner's objections of a 
misnomer. As to hk plea of a surrender in term* 
of the act, they alledged it was surprising a defence 
so valid, if true, should, during his tedious impri- 
sonment of eight months, be kept a profound se- 
cret* and tmw for the first time be urged in his be- 
half; But a surrender to a justice of peace, who, 
though nominated in the commission, had not taken 
the oaths to Government, nor officiated in that ca- 
pacity, or a surrender made at an improper time, 
when the justice of peace could not commit such per- 
son to prison, would not be held good, as not hav- 
ing been made according to the intent of the act. 
Further, iu> testimony of the fast was admissible, 
but the record of surrender; and it could not be 
proved by parole evidence. They argued, that the 
prisoner's plea of a surrender wasr contradictory to 
his other plea of a denial, that he was the person 
meant to be attainted by the act. Lastly, They al- 
ledged it was not necessary, in this case, to try the 
prisoner's defences by jury; for, although trials by 
indictment must be by jury, yet incidental questions, 
such as the lunacy of t/ie prisoner, or the identity of 
a criminal, who had made his escape after sentence 
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H54 of death had been pronounced upon him, are* by the 
law of Scotland, tried and judged by the Court, 
without any intervention of a jury: nor is the am 
altered by the statute 7th of Queen Anne, chap. 21* 
declaring, that trials for treason in Scotland should 
be the same as in England; for this was not a trial 
for treason, the prisoner being already * trie&> con* 
* victed, and attainted by act of Parliament;' and 
that nothing now remained but to award execution 
of the sentence which the law had pronounce^ And 
although, in England, the prisoner's exception at 
execution being awarded against him, would hate 
been tried by a jury dc ciramstanUbus, ' that can 
< have no effect here, as the Court is not tied to the 
*J&rni$ of England in the trial fat treason? 

The counsel for the prisoner replied, that the act 
' of attainder is not absolute, but conditional; and he 
offered to prove, that the condition under which, 
atone the attainder was to take place, viz. the pri- 
soner's not surrendering himself before a day certain, 
never existed, for the prisoner did actually surrender 
himself to a justice of peace within the time prescrib- 
ed by the act. They argued, it was not necessary 
to prove that the justice of peace had taken the oaths, 
or officiated in that capacity, for these are not men* 
tiohed as requisites in the statute: that the prisoner 
had fairly submitted to justice; and Sir Alexander 
McDonald, to whom he surrendered himself, was a 
gentleman of known affection to his Majesty's go* 
vefnment, who at that very time was at the head of 
a considerable body of militia employed in his Ma- 
jesty's service: that his not being committed to jail 
did not afiect the validity of the surrender; for, even 
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tttppoaog it to fern* been 6k Aknandrr's duty to 1754 
h*v*<«*msnitted htm, it wn absurd, that, by wwd^ 
iof Sfc Alexander's ignorance, or neglect of duty 191* 
posed on him by the statute, the prisoner should in- 
<ortbte paws of treason: that the prisoner must be 
held as having been under the protection of govern- 
ment, not only from his surrender to a justice of 
peace, but likewise from his having received a pas 
from the Earl of Albemarle, commander of his 
jesty's forces, by virtue of which he remained un- 
molested; but, in the month of August, 1746, he 
and b» lather, then in the country of Moidart, out 
private pique, were seised by certain of the Clan 
idtmeroo; put on board a vessel, carried to Frame, 
and there kept in dose custody for a twelvemonth. 
On their escape from France, and return to Scotland, 
» bOih father and son were apprehended by a party of 
his Majesty's forcer, the father died in confinement; 
but the prisoner, upon a just representation of these 
was: immediately set at liberty, and remained 
peapeaWy and openly at Inverie till July last: that, as 
to no testimony of the surrender being admissible 
but written record, no such requisite was prescribed 
by the statute; and it were strange if parole evidence 
could only be received in support of the prisoner's 
guilt, and not in vindication of his innocence,— 
Itffitfjf j That trial by jury was the grand bulwark of 
our lives and liberties; and if, in any case, this mode 
is more {specially requisite, it is in accusations of a 
direct offence committed against the crown. An* 
ciently, attainders in absence were unknown, both 
in England and Scotland; but now, that the wisdom 
of the law had thought proper to introduce such *t- 



S 



IIS 



TREASON. 



1754 taindeis, various defences might yet be stated agafost 
^^"^ awarding execution, especially where the attainder 
is not absolute, but conditional. By act 7th of 
. Queen Anne, c. 21. the Scots treason-laws are to- 
tally abolished; and it is therein provided, that die 
Court of Justiciary, in cases of treason, shall proceed 
and determine in such manner as theCourt erf King's 
Bench may do by the laws of England: therefore, as 
it is not disputed that every defence, against award- 
ing execution, proposed by the prisoner, before the 
Court of King's Bench, must be tried by jury, *he 
like rule must be observed in the Court of Justiciary. 
This is made still clearer by act 29d George II. c '48. 
which provides, that all defendants outlawed fofc 
high treason, or misprision of high treason, in Scot, 
land, shall, as near as coil be> have such and ike tike 
methods, remedies, or advantages, for avoiding, Jal&- 
fyingi or reversing* such outlawry as may he had hy 
the law and usage of England. 
* The Lords found the act of attainder sufficiently 
instructed by the statute-book, and examplification 
of the act produced in Court, and repelled the objec- 
tions to its authenticity. They also repelled the ob- 
jection of a mispomer of Macdonald for MacdonneU. 
With respect to the defence of a surrender, they or- 
dained the prisoner to give in a more special conde* 
scendence* of the time, place, a&d manner, of his sub- 
mitting himself to justice; also, a list of the witnesses 
by whom he was to prove the same; and found * no 
< necessity of proceeding in this warmer by a jury. > 
Conform to this judgement, the prisoner gave ia 

* A state of facts. ' 
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a condescendence of facts relative to his surrender, 1754 
as already stated, and a long list of witnesses by* v * w 
whom it was to be proved; and the crown lawyers 
disputed the relevancy of the condescendence, by re- 
peating, at great length, the objections to the surren- 
der which they had already set forth. The Coiirt 
having considered the import of the condescendence, 
and heard the debates, found the prisoner's plea of 
surrender, as therein set forth, not relevant, nor suf- 
ficiently qualified in terms of the act of attainder, re- 
pelled the defence founded upon if, and refund the pri- 
soner any proof of the fact. 

An objection was then made by the prisoner's 
counsel to the whole witnesses cited for the prosecu- 
tor, as the executions of summons against them had 
been returned to the Clerk of Court only that morn- 
ing. It was answered by the crown lawyers, that 
the witnesses summoned upon a more early citation 
had absconded; it therefore became necessary to call 
this additional list. The Court repelled the objec- 
tion; but adjourned the trial till Friday next, that the 
prisoner might have opportunity to see the list, and 
propose any legal objections to the witnesses adduced. 

The prisoner being again brought to the bar on 
the 22d of March, gave in a declaration to the Court 
equivalent to an acknowledgement of his identity. 
The prosecutor, however, thought proper to lead a 
proof by witnesses of his identity. This being done, 
the Court pronounced judgement upon the prisoner, 
finding, * That the said Archibald Macdonald is the 
c same person who stands attainted of high treason 

by the act of Parliament above mentioned, by the 
' name and designation of Archibald Macdonald, son 
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1*754 « of Coll MacdotuW of Barisdalej and, thereto^, and 
4 in respect thereof/ adjudging the prisOfcer to be 
taken to the Gra$a*market of Edinburgh, on the d£d 
May next, and hanged on a gibbet, to be cut down 
aiire, his entraib torn out and burnt, his head cut 
off, his body quartered, and his head and quarters to 
be at the King's disposal.'* 

* A petition of appeal to the House of Lords, against this sen- 
tence was drawn; but, whfle the prisoner's friends were adjusting 
soine difficulty about the mode of presenting it, the necessity of a 
petition was superseded by a reprieve, asd afterward* by a par- 
don. Since that, various petitions of appeal have been presennsd, 
particularly in the eases of Ogilvie, 17$5, Mungo Campbell, 
177% Miller and Murdison, 1773; and, lastly* uf the case of 
Bywater, A, D. 1781. And a solemn judgement of die House 
of Lords was pronounced, finding, that no appeal ties from the 
'Court of Justiciary io their Lordships. The most mature const* 
.deration of this important subject that I am capable tabestopr** 
the laborious search that I have made into our criminal records 
from A.Q.1 536 to the present times, have completely ri vetted mv 
opinion, that this judgement requires again to fee considered,—- 
that law and expediency both require it. While I am reluctantly 
obliged to deliver my sentiments, it affords me considerable satis* 
faction, that I am laid under no necessity of canvassing the argu- 
ments delivered on this topic before their Lordships, by the truly 
venerable Peer who presides in the Court of King's Bench. I 
have not to combat that noble Lord's opinion, but the report sent 
from this country to his Lordship, upon which^ I apprehend, his 
opinion was founded/ I did intend to publish an argument tb 
Show, ' That an appeal Ues from the Court of Justiciary to the 
* House of Lords f 9 but, as I am at this minute doubtful if I shall 
be able to accomplish my original purpose, of presenting my argu- 
ment in the form of an Appendix to this work, I trouble the reader 
with this note, expressive of my zealous wish, that if, upon a fu- 
ture occasion, a prisoner shall be advised of a sentence pronounced 
by the Court of Justiciary, affecting his life or liberty, being con- 
* trary to kwt I say, that the prisoner implore relief from the 
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. -TW* $*atence> *od tbs Interlocutors preceding, 1754 
ftfjpear contrary to lfcw ia tiree reapects, asTtbey re- v,- ^ a 
fose to. m&wx the prisoner's defence of a surrender, 
wdtoattow a proof Of the same* as they only find 
tint the prisoner was the identical person pointed out 
in the act of attainder, but do not also find that he 
did not surrender himself in terms of the act; and as 
they refuse to admit the prisoner to trial by jury. 

The judgements are illegal, as they refuse to. Sustain* 
the prisoner's defence (fa surrender. 

Penal laws are, in general, prohibitory, regulations 
cksigned for the order and security of civil society, 
discharging the people at large from certain actions, 
stieh as theft, murder,, and the like. In the case of 
actual or meditated rebellion, a conditional act of afc 
tainder is provided for the security of the state, by 
ctdfttmng, that suspected individuals pointed out iit 
the act, shall perform certain conditions therein pre-* 
scribed. In the first of these, the law is general, and 
the crime consists in perpetrating tilings prohibited. 
In the second, the law is special, and the; offence 
cmsmts m otnittirig things commanded. If one of the 
public is brought to trial for transgressing the former 
of these laws, it is the most valid of all defences, 
that he did not commit the deed proHfnted. If an in- 
dividual pointed out in the tatter part of these laws 

ficuse of Lords, by petition of appeal, craving their Lordships 
an<Je more to admit this question to a solemn discussion; find to 
. appoint a complete and accurate report to be laid bofore their Lord* 
ships, of the cases which have been brought from the Court of 
Justiciary,' before the Scottish Privy Council, his Majesty and the 
Estates of Parliament of Scotland, and the British Hofcse of Lords,' 
froaj A/ D. 164! to the preseat times. • 

Q 
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1754 is accused of not having done what was thfcrfein 
quired, it is an equally valid defence, that he did 
perform the condition prescribed Therefore, to doom 
a man to the scaffold on the former of these laws, 
who had not committed any theft, murder, or the 
like, is not more to condemn without guilt, than to 
consign to punishment* on the latter of these laws, 
one, who had absolved himself from the imputation 
of guilt, by surrendering his person, or performing 
the other conditions required. 

Ihe sentence is illegal, or inefficacious, and null; as 
it only finds, that the prisoner was the identical person 
pointed out in the act of attainder, hut does not Also 
find that he did not surrender himself in terms qf the 
act. 

The persons whose names were engrossed in the 
let bf attainder could incur the declared presumption 
of guilt* could become criminal, and amenable -to 
punishment, only by not performing the conditions 
t)f the act. Therefore, the Court, in finding an tin* 
doubted, indeed notorious truth, that the prisoner 
was the person described in the act, and sentencing 
him to death on that account, without also finding 
that he did not surrender, in terms of the statute, 
did condemn him to death without any statutory 
g\iilt upon the part of the prisoner,' or any statutory 
authority upon the part of the Court* This may be 
further elucidated by observing, that, by changing 
the words, 4 Archibald Mactdonald,' into * Alexander 
* Earl of Kelly/ the like judgement might with truth 
have been pronounced, viz. that his Lordship was 
the person described in . the act of attainder, and the 
like sentence of death been therefore passed upon 
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that Lord, although he did publicly surrender him- 1754 
self to Government, a$d consequently was never 
challenged on account of the act. 

The sentence is illegal, because the prisoner, was de- 
nied the benefit of trial by jury. 

It has already been ob3erved, that penal laws are 
for the most part general and prohibitory; but that, » 
in the case of conditional acts of attainder, they are 
special and mandatory. If, then, the mode' of trial 
by jury is the established law of a country, as that 
to which the life of a citizen can most safely bp 
trusted, the same reason holds 'for adopting this 
mode, whether the prisoner be accused of committing 
what was prohibited by a general law, or omitting 
what was required by an act of attainder. Further, 
had the prisoner been brought to trial in England, 
Jtt would, beyond dispute, have been entitled tp 
have had his defences tried by jury; but, by statute? 
of Queen Anne, and of King George II. the treasop 
v laws of England are extended to this country, and 
the. sanpie mode of trial (as near as may be) is pre* 
scribed; consequently, the prisoner was equally en- 
titled to trial by jury, when brought before the Court 
of Justiciary, as if he had been brought before the 
Court of King's Bench* 

But it is by po means surprising, that the Court 
of Justiciary should have pronounced this judgement;, 
^refusing the prisoner a trial by jury, when we reflect 
Upon the disposition which our courts of law h%vp 
manifested to encroach upon, to annihilate this inva- 
luable privilege. It appears that, by the old law of 
Scotland, trial by jury took place in matters both 
«vtt and « *uniu»k Qur civil judges h^ve long sin$e 
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1754 exalted their own dominion, by shaking themselves 
loose of the intervention of a jury; and I confess, 
in questions merely of property, I do not wish to 
see this modft of trial restored: for, so tedious are 
our forms of proceeding, that it would be impossible 
to decide matters of property by a jury, without ef- 
fecting so great an innovation in our system of juris* 
prudence, as must be productive of inconveniencies 
and perplexities which could not be removed but in 
a long course of practice. Nor do I think there is 
danger in trusting questions of right between man 
and man, to the sole decision of our judges; for, be- 
sides that redress may be sued for to the Supreme 
Court of the nation, it can but rarely happen that 
partiality towards a party or a cause, will, in civil 
matters, influence atiy of their Lordships. But, in a 
criminal court, when judges are actuated by a laud(** 
able zeal for the checking of enormous crimes, for 
bringing an obnoxious criminal to justice, it is lesfr 
safe to trust the life of a prisoner in the hands of 
judges appointed by the crown, than in those of a 
jury chosen promiscuously from the prisoner's equals. 
Much less in accusations of treason or others of di- 
rect offence, by a subject against the sovereign; for 
in such, I apprehend, it must necessarily happen, 
that judges will, for the most part, lean towards the 
crown* 

On a late occasion, the Lords of Justiciary deliver* 
ed a solemn opinion,* that, in criminal actions be- 

* Records of Justiciary— Procurator Fiscal of the City of Edin- 
burgh against Young and Weemyss, 19th March, 1783. When 
this cause was. argued before their Lordships, Hay Campbell, the 
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fore inferior courts, in cases short of capital punish. 1754 
meat* , trial by jury is not requisite* But, unless 
their Lordships shall be disposed to pay more respect 
to this opinion than they sometimes do to precedent, 
we may entertain a rational hope, that, in future 
practice, they will alter their judgement. Before 
delivering their solemn opinions, their Lordships 
heard counsel on this point, whether the various de- 
grees of corporal punishment, short of death, could 
be inflicted, but after trial by jury; and a report 
was, upon their order, made to them of the practice 
before the inferior judicatories, as well as the supreme 
tribunal of Justiciary. From the report made to 
them* it appears, that never were a> sat of judges, 
sever a set of benches, more impartial, if an uniform 
discrepancy, and contradiction of practice, can be 
styled impartiality* The practice before the magis- 
trates of royal boroughs, and that before the sheriffs, 
were diametrically repugnant to each other; and that 

Solicitor-General, appeared as counsel for the prosecutor. He 
piamtamed, that the lesser trespasses, which were to be punished 
by fine and imprisonment,, might be tried without jury, but did 
not plead that th$ severer punishments of pillory and banishment 
could be inflicted but after trial by jury. But their Lordships, in 
giving theii opinion," said they were not bound to regard Mr. So- 
Ecitfor's admissions. The Honourable Henry Erskine, who was 
counsel for Young and Weemyss, contended, that no corpora} 
punishment whatevejr could take place but after trial by jury.— 
Ji$ >the nature of the work lays me under the necessity of presum- 
ing to give my own opinion, I must observe, that it coincides 
entirely with the plea maintained by the Solicitor General, viz* 
That such offences as fall to be punished by fine and imprison?- 
ment may be tried without jury, but that crimes which are to in- 
volve a deeper consequence may noj. 



126 



TREASON. 



1754 of the Court of Justiciary fluctuated from the one 
side to the other like the ebbing and flowing of the 
tide. 

By the report made of the practice before the ma- 
gistrates of royal boroughs, in the trial of crimes not 
capital, it appeared, that, in the whole of these bo- 
* roughs, except one, (the borough of Ayr,) the ma- 
gistrates were in use to proceed without jury. The 
proceedings again, in the different counties, evinced, 
that, in all of them, except one, (the county of Edin- 
burgh,) the sheriffs were not in use to inflict any 
corporal punishment without the verdict of a jury, 
imprisonment excepted. Upon these opposite modes 
of procedure, Imust observe, that the, magistrates of 
royal boroughs, in this country, cannot, in general, be 
supposed either to have studied the Science of the law, 
or to have enjoyed the benefit of academical edu* 
cation; and that, in many of the decayed boroughs, 
it cannot be presumed that the magistrates are men 
of liberal ideas, or independent sentiment and situa- 
tion *p life; th^t the sheriffs again must be chosen 
from the bar. Thus, this opposite practice in she- 
riffs and magistrates, justifies the proverb, that the 
greater the ignorance the greater the presumption. 

It appeared from an examination into the recordsi 
of Justiciary, that one Dow, and his accomplices, in 
J739 y had been tried before the justices of peace of 
Linlithgow, for breaking into the brew-house and 
cellars of Mr. Hope of Craigiehail, and stealing quan- 
tities of wine, brandy, and ale: that they confessed 
their guilt, and were sentenced by the justices to b$ 
imprisoned, whipt, burnt on the back, and banished 
the county. Dqw brought this v>ndef 
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WW of the Court of Justiciary, aUedgiog, that so 1754 
severe a punishment could not be inflicted by any ***** 
judge, unless the prisoner had been found guilty by 
the verdict a jury ; and the Court suspended the 
sentence, except as to the whipping* 
: In A. D. 1747, Robert Drununond, printer, was 
prosecuted before the magistrates of Edinburgh, for 
a defamatory libel against a person of the highest 
rank.* He admitted that the ballad libelled on was 
printed in his printing-house; but denied any know* 
ledge* hat the blanks in it were meaned to be filled 
jap wkh those names and characters which the pro* 
aecutor applied to them. The magistrates ordained 
the ballad to be burnt, the prisoner to stand an hour 
en the pittory, and to be banished the city, and de* 
prived of his freedom as a burgess, for a twelve* 
month.f Mr. Drummond brought the cause before 
the Court of Justiciary by bill of suspension^ He 

. >* His Royal Highness William Duke of Cumberland. -\ 

' f The intelligent reader is requested to - think, whether the 
agost arbitrary judge in England, since the accession of the Hquse 
Hanover, would have dared to try such , an offence without 
j™7- . : 

£ There are two forms of writs by which causes may be brought 
from inferior judicatories under review of the Courts of Session or 
Justiciary.' The one is by l&t of suspension, which may be pre- 
sen ted after a judgement df^e Inferior Court is passed, and the 
decree Extracted; dii'dtHer; by bUl of advocation, which may be 
presented to. their lordships any time between the party being 
served wkh a summont to, appear before the. inferior court, and 
the decree of that court being extracted. Both these .writs pass 
the signet, and are signed by a writer to the signet: and, upqn 
their being presented to one or more of their Lordships, they either 
piss <$ tefmc tltf bill 
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1754 maintai|ii^ jlwMlNh pro^cutor f ^Mo&Vf<>tkm 
*^bhpl# from htt qw^^igactore, ,a^ tj^t ^e^h^bd 
prisoner,, was, abagg$he? igooninthow ^y^b^^d^* 

tence was uiiiDie^ji^iy; hv»ta ^^h*r^*^tvW^ 
a matter of mch ccqfleqwewee, l*e w^ntatJM^iiia* 3 

In A. IX 1 John Ifateooet^ww tr'^d theftm tb* 
sheriff of Edinburgh for using of falsei»y^ andsttai* 

sontiJi pay of the e#pwa&j& kh&mwbtiU 
which anio^nted t;o £\ JQs,; mi tefatim^&fc* 

ticiary that he bad been, trfed m\kmi '^y^^^i 
dismissed his. complaint. ... ..^ : , i 9 *in>ts>jLiQ.& 

Alexander Flight . wa^. prosecuted htfow tfcKtb*** 
lies of Cupar, m Jane^ H67, for iasiOaog <he£o^ 
vo$t, and wa* sentenced to a month'sUi^ri$octftie*4a 
and banished from the town for three 'ye^ vtob 
their Lordships suspended the sentence aa totbdte* 

An action was brought before the sheriff of JEdta* 
burgh, by John Simpson, copper-smith, against i*o* 
nardo Piscat one, teacher of music;, (A. D. 1771;) It 
charged the defended with firing a gun or pistol* 
loaded with small shot, at the prosecutor, and xuagja* 
ing him so severely as to render him unable, in fti* 
ture, to earn his bread: and it concluded for A5QQ± 
of damages to the private prosecutor} and also, thatr 
the defender should be punished by pittory, whip- 
ping, or otherwise. Piscatorie claimed to be tried 
by jury; because the libel concluded for a corporal 
punishment. The sheriff refused his claim; upon 
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trhich the defender brought the cause before the 1754 
Lords of Justiciary, who pronounced the follow. 
ing judgement: 4 Having considered the said bill 

* and answers, with the criminal complaint before 
4 the sheriff, find the Ubel referred to in the bill ought 

* to have been tried by a jury? &c; and, therefore!, 
ordained the sheriff to dismiss the libel; but reserve 
power to the pursuer to insist in a new indictment 
according to law. 

The author who last travelled over the gloomy 
field of criminal prosecutions,* bestows a hearty and 
generous applause on this judgement. To me is left 
the unpleasing piece qf duty to acquaint the public, 
that the next time this point was debated before their • 
Lordships, they pronounced a judgement considera- 
bly different; and, soon after, they gave a solemn 
opmion directly opposite. For Archibald Tait, over- 
seer (i. e. bailiff) to the Earl of Roseberrie, being 
convicted, in July, 1775, by the justices of peace of 
LinHthgow, of embezzling oats,' hay, and straw, be- 
longing to the Earl, and under tlie defenders trust 9 
and being sentenced to be pilloried and banished the 
county for life, brought this judgement under review 
of the Lords of Justiciary. The following points 
were argued before their Lordships, both in plead- 
ings at the bar, and in printed informations, Into, 
Whether justices of the peace had a jurisdiction to 
try this crime? 2cfo, Whether they could proceed in 
such trial without jury? And their Lordships, upon 
advising the cause, suspended the sentence as to the 
pillorying; but affirmed it in other respects. 

♦ Madmrish Criminal Cases, p. 72S. 

R 



190 



TREASON. 



1754 ? In the case of the procurato^fiscal of l&ittbtftgh 
against Young and Weemyss, when thie jWecedfngYe- 
port was laid before their Lordship the fedictctWit 
concluded, * That they ought not only to be puttbhfed 
*■- in their persons, by whippings bamshm^typtor^ M- 

* prisanmenty or otherwise, 2* to the itoagist rates shall 

* iseem meet/ be; bfctt ought also to be - fitted lit the 
sum of £50 Sterling each, payable to the complainer. 
Among other pleas which the defenders Ufrged, ^hy 
trial could not proceed agairist them, upod the libel 
raised before the magistrates, they mainfetaed* ffcat 
no sentence of corporal punishment could be pro- 
nounced, but after a verdict of a jury. The Wdfct- 
ment was, in various respects, so illegal and absurd, 
that their Lordships would not sustain it: but they 
omitted not to express the special reasons why they ' 
ordained the magistrates to dismiss the libel* Lest " 
an opinion should prevail, that trial by jury was ne- 
cessary in prosecutions for a corporal punishment, 
each of their Lordships, in rotation, 1 except Lord 
Gardenston, who was absent) delivered an opini&ft, 
that the lesser crimes could be tried, and the punish- 
ments of whipping, pillory, and banishment, inflict- 
ed, without trial by jury. It is not easy, however, 
for the mind to renounce, at once, doctrines which 
have long been respected, to conquer prejudices which 
have long been entertained. Of this the Court seems 
to afford a pregnant instance; for, on tfa same day, 
their Lordships gave judgement upon a bill of adv&. 
cation from the sheriff of Edinburgh, at the instance 
of one Ballentine, finding that the libftl or complaint 

* referred to in the bill of advocation, which contains 

* a charge of different acts of assaulting, wounding, 
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^$ti4?WM*ifog, whereby the persons therein named 175* 
^w^in 4angarof teing murdered;, and also cbarg- 
' M»S* An punuaece; of these assaults,, the de- 
c > tenders forcibly seized, and theftuously carded off, 
4 , Oeriaia ef5w:U belonging to the persons- assaulted) 
•t 4*4 zondudiygjor pwiisJitrmt, by, whipping* fi&orjh 
^banishment, or otherwise, as to. the. judge shall stern 
ought to have been tried by a jury/ 
TMb judgement, however, in so far as it is oppo- 
site to the one immediately preceding, is, in my 
humble opinion, a distinction without a difference, 
or, rather a manifest absurdity* This will be render* 
e4$he inore apparent by stating the* ground of. this 
jiK^pmient^ and the gradation of our criminal punish* 

Ground of this Judgement* 

The ground upon which it proceeded was, that 
trespasses which ire reckoned inter leviora delicto, 
may be tried without jury; but that the crimes which 
ate Reckoned inter graviora deUcta cannot. 

Gradation of our Criminal!* imishmente* 

Imprisonment, whipping, pillory, and banishment, 
are almost the only corporal punishments in use with 
us, short of death. These, and pecuniary mulcts* 
are applied both to offenders who are guilty of the 
leviora) and the grceviora dtlkia % according to the» 
discretion of the judge. 
. To allot an exact gradation of punishment to the 
scale of guilt j even with the most accurate system of 
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1754 legislature, is, perhaps impossible^—hut to expect it 
from that image of jurisprudence which has /been 
erected in the days of tyranny} from an image 'to 
Which poetical fiction would attribute a leaden head, 
and hands of iron, is absurd. The tribunals of Fame, 
of Conscience, and of a Future State, may indeed 
apply a more exact dispensation of justice; but, if 
the punishment prescribed by law be the same, it is 
alike to the prisoner, as to personal suffering, whether 
he be convicted of a statutory trespass, or an atrocious 
crime. Therefore, in so far as personal safety is 
concerned, if there is to be any difference in the mode . 
of trying crimes, the more solemn, the more guard- 
ed mode of trial, ought to be adopted, rather in re- 
lation to the severity qf punishment than to the atro- 
city qf the crime. But, in these bills of advocation 
by Young and, Weemyss from the magistrates, and 
by Ballentine from the sheriff, the degrees of guilt 
charged were different, the punishment concluded 
for was the same,* the Judgements of the Court of 
Justiciary were opposite; the distinction, therefore, 
which is made by these two judgements amounts 
precisely to this — That a man may, "without jury, be 
pilloried and banished Jbr a peccadillo, but cannot, 
withoutjury, be pilloried or banished for an atrocious 
crime. 

The instances in which the Court affirmed or re- 
versed the sentences of the inferior judicatories, in- 
dicting corporal punishment without trial by jury, 

* Except that, in the libel against Young and Weemyss, there 
was, besides other punishments, a conclusion for a fine of £50. 
Sterling each, which was not in the libel against Ballentine. 
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hatoe- been just Tecapmdat^: «^ 
^cAfeodaiiaid/ofjBs^d^ifV the Gtifcft took upon 
the**, an anotiifr capital cfl^c^, to -decide without 
juryi fe wa« in tfceUriat 6f^ J^hh CaSdwall for rob- 
teryi* The <plea of madneas WaS tnrged in his de- 
'feaee; tmt; instead trf remitting thfepte& y along with 
N ih0 indictaient, to thfe oogfiteante of a jury, their 
Lordship* were pleased to teat asunder the insepara- 
ble^ concomitants, charge and exculpation. The 
charge, viz. the accusation of robbery, and the proof 
thereof, they remitted to the knowledge of an as- 
*fee; but the exculpation they themselves took pre- 
^tmsfaial o£> examined witnesses Upon the point, 
fftonotiftced the madness affected, and then remitted 
the accusation of robbery to a jury. 
< : After such violent and repeated blows at the right 
4rf trial by jury, Tcstonot help expressing my appre- 
hension, that the Court has already sapped the foun- 
dation, and that, unless prevented by the aroused 
suspicion, by the jealous eye of their country, it only 
remains for judges who taay be possessed of more 
coorage, or more temerity, totally to overturn the 
fabric 

* I cannot, without some farther remarks, dismiss 
this momentous subject in a country where the shades 
of superstition retreat before the light of science; — 
where the liberties of mankind have been established 
at a vast expence of blood and treasure; — liberties 
which, perhaps, totter on the axis, arid which, like 
the twilight, may accompany in its fall the setting 
glory of Britain. It is the established law of this 

* Record* of Justiciary, July IS, 1737. 
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H54 country; that no, prisoner can he tried before the 
Vs ' w whole Lords of Justiciary without jury. • . boat - 9100 
then contrary to att reason, that each magistrate! jo$ 
royal ixtoonghs,. many of *hich do, not contain* at 
* single inhabitant possessed of weakb, of science* en 
of independence, shall enjoy a power which the 
has denied to; the collective foody o£ the aupremfc 
judges of the natico? Shall k he said, that, because^ 
it ia only the ibwet clastzof mankind which we com** 
xnonly tried for petty crimes, that: their ttber&s are* 
not worth protecting? Or, will it beaHedged* that 
scourging^ pillory, and banubment^ at?e riot iemUe< 
punishments? Besides, the mean ideas of thoaedSr^ 
elected men^ who, in the deoayed,b«rotighs^ §&<tbe! 
offices of magistracy, may often lead them to pas* 
over heinous crfcfteft,.and to punish the te^WtofSpntes- 
with unmeasurabte rigour* Im the month of 
tember,.)7S4, one of the feratlies of Edinbu^ ghr sen** 
tenced a woman, whom he had/oonvioted <rf a*lK»g> 
butter short of weighty to stand, on the* pillory, with, 
a label on her forehead denoting , her cw&rtce, on a 
market day, at nine in the morning, an hotyvwhoiv 
the streets swarm with labourers and apprentices** 
dismissed from their wonk to break&st. ifo farma- 
lity of a jury had been used; the baillie had not *&* 
much as consulted the city's assessors, whose opinion* 
it was his duty to have taken even in every dvH case* 
of the smallest difficulty or importances What >wcas ? 
the consequence* The rabble* in their rage at being' 
cheated of an ounce of butter, attacked the.urihappy > 
woman with such fury, that, bad she not beenim-- 
mediately taken from the pillory, they would have 
murdered he?. Yet the nw^ so enraged, at a culprit 
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fcttdbedting in a few ounces of batter, is the, month 1754 
Of Jutae preceding, burnt a distillery: w^rth j^TOOO, v "** 1 
and wcwkt have done Infinitely more mischief, bad 
they *tot been prevented by the repeated interposi- 
tion of a military force: yti the magisfrateSi equally 
rigorous and informal in punishing the fraud of a 
silly woman, and dastardly in permitting the out- 
rages of a tile rabble, suffered, without the smallest 
interruption, a puny mob to beat a drum through 
the principal streets of the city, nay, before the very 
door of the city-guard, for the professed purposes of 
tumult and conflagration. 

These opinions, this practice of the Scottish judges, 
become the more alarming, when we behold the le- 
gislative body of the nation introducing a mode of 
ffyiitg offenders distinct from that of jury. In the 
southern part of the united kingdoms, civil liberty 
has, for along period of years, been more respected 
than in Scotland. An author* who has simplified the 
complex and cumbersome mass of English jurispru- 
dence, whose writings have acquired the applause of 
his countrymen, not only as delivering a clear and 
comprehensive system of law, but as breathing a ge- 
nerous spirit of liberty, expresses himself with a n,o- 
ble ardour in favour of trial by jury.* He says,— 
4 It is the most transcendant privilege which any 
* subject can enjoy, or wish for, that he cannot be 
4 affected either in his property, his liberty, or his 
4 person, but by the unanimous consent of twelve of 
4 his neighbours and equals; a constitution that I may 
4 venture to affirm has, under Providence, secured 



* Bkckstone's Commeattries, vol. III. p. 379* 
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' the just liberties of this nation for a long succet- 
' sion of ages; and, therefore, a celebrated French 
' writer, who concludes, that, because Rome, Sparta, 
c and Carthage, have lost their liberties, therefoife 
' those of England, in time, must perish, should have 
' recollected, that Rome, Sparta, and Cartilage, at 
4 the time when their liberties were lost, were strangers 
* to the trial by jury. 9 And again, 4 The liberties of 
' England * cannot but subsist so long as this palladium 
' remains sacred and inviolate, not only from all open 
' attacks ( which none will be so hardy as to make J, but 
' also from all secret machinations which may sap and 
' undermine it, by introducing new and arbitrary me- 
i thods of trial, 9 &c &c. I submit whether it may 
not excite a just alarm to see a statute, enacting 
' new and arbitrary methods' of trying the delin- 
quents of the East.f I submit whether this may not 
be one of those 4 secreUmachinaHons which may sap 
4 and undermine trial by jury 9 

* Blackstone's Commentaries, vol. IV. p. 343. 

f Act for the better regulation and management of the affairs 
of the East India Company, George III. An. 24. c > 
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TridrfWr. John Stmart, Ommmry qfDunkeld, 
iim to' 'Mir. Jimrcs Stewart of Ladywell^for Leasing- 
Making against the "Earl of Argt/le 9 and fabricate 
ing and uttering lies and calumnies contrary to law. 

^Bwc^MARiKQ Was a statutory crime, the inven- 1 641 
tujfiJ^^Hyrami? . It xneaned originally, « the making, > K * rr ^ 
* tW^^aiteritTg 'of Jies t tending to breed discord be-* 
'tft*0fttbe Kidg and his people.' So early as the v 
ttign \tf JameH. of Scotland, it inferred a capital* 
punishment, and, the offence was the same, whether- 
the calumnies were uttered of the King to his people, 
or of the pfeople to their King. In succeeding reigns 
newim£she6 were added to this snare for life and li- 
berty. Every one who misconstrued the King's pro- 
ceedings, or who failed to inform upon those guilty 
of leasing-making,* were caught within the net. 
And it was not till after the death of King William, 
that the penalty of trawgressing these laws was re- 
stricted to an arbitrary punishment. 

In the year 1641, the Earl of Argyle, with concur- 
rence of his Majesty's Advocate, brought a criminal 
indictment against the prisoner for leasing-making, 



* Statute-law abridged, in voce Leasing-making. 

s 
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1641 committed by the inventing and uttering of calum- 
nious reports, charging that noble Lord with slan- 
derous speeches and disloyal pursuits. 

The origin of this trial is thus described by a con- 
temporary writer of good authority.* One Graham, 
a minister, was challenged before the Committee of 
Parliament, which met on the 26th of May, 1641 , 
for uttering speeches defamatory of the Earl of Ar- 
gyle. On being challenged, he named as his inform- 
er another minister of the name of Murray. Mur- 
ray declared that he had the report from the Earl of 
Montrose. Montrose acknowledged it; declared the 
report to be, * that the Earl of Argyle had got some 

* young lawyers, and others, in his name, to present 

* bonds to sundry classes of men, obliging themselves 

* to follow the Earl of Argyle as their leader, with- 

* out any reservation of the King or of the state; and 

* that the Earl of Argyle had said, that the Parlia- 

* ment, at their last meeting, had consulted lawyers 
*.and divines about deposing the King; that they had 
f intended to have done it at the last session of Par- 

* liament, and would do it on the next/ The in- 
dictment added, that the prisoner had sent an ac- 
count of the whole to Lord Traquair, to be laid be- 
fore the King. Montrose declared, that Lord Ar- 
gyle made those speeches in his own tent at the Ford 

* of Lyon, in presence of the Earl of Athole, and eight 
gentlemen, whom he had made prisoners: that one 
of these gentlemen was the prisoner, Stewart, and 
he offered to produce him as his authority. 

Immediately on this declaration^ Montrose, dread- 



* Guthrie's Memoirs, p. 79. 
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kig that the prisoner might be tampered with to re- 1641 
tract what he had said, to exculpate Argyle, and s ** rJ 
leave Montrose in the lurch, sent some gentlemen, 
for him. They brought him to Edinburgh on the 
SOth of May, and next morning he appeared before 
the Committee of Estates, and subscribed a declara- 
tion, asserting all that Montrose had affirmed in his 
name. Argyle, with many oaths, and much passion, 
denied the whole; and the prisoner was committed 
to custody in Edinburgh castle. 

Ip a few days, Lord Balmerino, . and Lord Dury, 
one of the Lords of Session, were deputed by the 
Committee to examine the prisoner; and, whatever 
may have passed at this examination, the prisoner 
next day wrote a letter to Argyle, exculpating him 
from the slanderous speeches aDedged to have been 
made at the Ford of Lyon, acknowledging the whole 
to have been a malicious fabrication of his, the pri- 
soner's, and declaring further, that, by advice of 
Montrose, Lord Napier, and others, he had transmit- 
ted an account of it to the King. And to this he ad- 
hered, in a declaration before the Committee of 
Estates. On the 11th of June, Montrose, Napier, 
&c. were imprisoned in Edinburgh castle, and, on 
the 21st of July, the prisoner, at the instance of the^ 
♦ Earl of .Argyle, was tried for his life. 

Argyle's counsel produced in Court an order of 
Parliament requiring the Justices to proceed in the 
trial,* notwithstanding it was contrary to form for 
the Court to sit during the meeting of Parliament. 
They produced also a commission from Parliament, 

> 

* Records of Justiciary, July 21, 164L 
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] 64 1 appointing Lord Elphingstone, the Laifd of Aithernie, 
WvW John Semple, and Sir James Learmonth of Bakonie, 
assessors to the Justices. 

The indictment charged the prisoner with the 
slanderous speeches against Argyle, mentioned above. 
It felso set forth, that for these offences he had been 
already called before a Committee of Parliament, 
and had not only acknowledged bis having expressed 
these calumnies both by word and writing, but also 
that they were false and groundless inventions con- 
trived by himself: that the Committee had thereupon 
pronounced a decree, declaring these speeches to be 
false and scandalous: that the prisoner was author of 
them: that he had thereby committed the eritne of 
leasing-making; and, therefore, the Committee re- 
mitted him to the Justice Court to be punished ac- 
cordingly. 

The first plea which the prisoner urged was, € that 
* the crime of leasing-making consisted in defaming 
4 the King, not in slandering the subject;* but this, 
like his other defences, was fake, or frivolous, for 
the tyrannical statutes extend it to both cases. He 
pleaded, 2t%, That it behoved the King's Advocate 
to have a special warrant from his Majesty, before he 
could grant his concurrence to a prosecution raised 
by an individual on account of his private injuries-^* 
a position altogether repugnant to law and practice. 
And, lastly, healledged, That it was not the Com* 
mittee, but the Parliament, that had power to pro- 
nounce a decree, an argument altogether frivolous, 
seeing that the Justice Court were competent to pro- 
nounce a judgement in the case, although no guilt 
had been found, either by Committee, or by Parlia- 
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ment« The prisoner was much more decisive in the 1641 
steps he took against himself. He repeated before 
the jury his former confession; and he humbly im- 
plored the £arl of Argyk's pardon, and offered to 
make every acknowledgement. 

The jury found the libel proved, and the C*ourt . 
sentenced him to be beheaded at the Cross of Edin- 
burgh on the 23th of that month, and the sentence 
was executed accordingly. 

As the prisoner's arguments during the trial were 
frivolous, so his behaviour between the sentence and 
its execution betrayed great irresolution* It was al- 
ledged that he had been induced to take the guilt 
upon himself, upon promise of indemnity ,* in order 
to screen Argyle from the odious imputation in the 
speech which Montrose had repeated before the Corn- 
tee of Estates: that Sir Thomas Hope advised Ar- 
gyle, that, if tfete prisoner was screened from punish- 
meat, the world would believe be had been bribed 
to retract his declaration before the Parliament; and, 
therefore, the prisoner's life was a sacrifice requisite 
to Argyle's vindication; and that the prisoner un- 
derwent the most violent conflict of passions, upon 
Jmdiog, that, by his own false testimony, he had 
been outwitted of his life. Be this as it may, it cer- 
. tainly shocks us to find a person who took such an 
active part in the civil wars of Charles I. which ter- 
minated in th? murder of the Ring, and overthrow 
of the state, prosecuting unto death a man for re- 
porting traiterous speeches of him; and it ought no 
less to warn us against the establishing or counte- 



.* CWtHiVs Memoirs, p. 8a 
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1641 nancing iniquitous precedent, since we little know 
s ^ rsJ how soon it may be converted into an engine for our 
own destruction. For the son of this very prosecu- 
tor fell by an iniquitous sentence on this very charge 
of leasing-making.* 



John Niven, Captain of the Ship Fortune of London, 
for Leasing^rnaking against James Duke of Albany 
and York. 

1680 The prisoner was* served with a criminal indict* 
meht at the instance of his Majesty's Advocate, set- 
ting forth, that, by the statutory law, and the prac- 
tice of this realm, leasing-making, the engendering 
of discord between the King and his people, and the 
uttering slanderous speeches to the disturbance of 
government, are crimes of a capital nature, yet the 
prisoner had been guilty of them,f by failing against 
the Duke of Albany and York, the King's brother; 
by charging him with being in a plot to take 
the King's life; with combining with the French 
King to invade England; and with coming to Scot- 
land on purpose to make a party to introduce Pope- 
ry. Frivolous objections to the relevancy of the in- 

* In the state trials, there are three prosecutions to be found 
for this statutory crime. Those of Lord Ochiltree, Lord Balme* 
rino, and the Marquis of Argyle. 

t Records of Justiciary,' July 15, 1680* 
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dictment were urged for the prisoner, and repelled 1680 
bytheCourt.J v ^ w 

William Eccles* writer in Edinburgh, deposed* 
that, being in Dysart on the-day libelled, in company 
with the prisoner, and some others, the prisoner in- 
quired at the deponent, and the rest of the company, 
what stile of reception the Duke of York had met 
in Scotland? To this the deponent answered, ' be 
' had been received according to his great quality and 
c merit, and that he was a fine Prince; 9 and the pri- 
soner replied, there was not one of ten thousand in 
England who would say so. He added, that the 
Duke of York was in a plot to take the King's life, 
and had combined with the French King to invade 
England; but the deponent cannot say whether the 
prisoner expressed these words as his own opinion, 
or that of the people of England. The prisoner at 
the same time said, no man had a greater regard 
than him for the Duke; that, under his Royal High- 
ness's conduct, he had lost part of his blood in his 
Majesty's cause; and that he would be ready to ha- 
zard his life in the Duke's ser vice. 

t A very unjust account of this trial is given by Lord Foun- 
tainhall, in his Decisions, vol. I. p. 108. The prisoner indispu- 
tably fell within the tyrannical statutes against leasing making, 
and there seems to have been no doubt of his having been guilty 
of the fact. Fountainhall is deemed a writer of authority. He 
was upon the side of law and liberty; but any one who is convers- 
ant in the affairs of that period, and who compares the result of 
his knowledge witfc the cases in Fountainhall, must be sensible of 1 
the extreme partiality of that writer* a propensity which, in times 
such as those, it was very difficult to resist. His partiality is the 
less surprising, as he appears not to have been untinged with fa- 
naticism; and those who have occasion to compare his Journals 
with the original Records of Justiciary, will see little reason to 
compliment him upon his accuracy. 

v 
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The prisoner objected to William Tarbett, a waiter, 

being received as a witness; but his objections were 
repelled. Tarbett deposed, that he was accidentally 
in Burntisland, t* die bouse of Captain Seaton, wbare 
he fell in company with the prisoner, and two Eng- 
lishmen, a shipmaster and his mate, and frequently 
overheard discourses between them relating to go* 
vernmeirt; and beard the prisoner say, that the Duke 
had cpxne into Scotland to make a party for intro- 
ducing Popery, ' but our good old English hearts 
* Would not suffer that/ 

Michael SeatQfl, against whom alao the prisoner 
urged objection* which were overruled, depoaqd* 
that, in his own house in Burottshad, upon a Sua* 
day in April last, he sent for into the xcgmt 
where the prisoner, two English seamen* and MQta 
Ham Tarbett, were drinking* He heard Nivea40^ 
the other Englishmen apeaking extravagant tonwion* 
'wealth language, ind .particularly concerning adiet 
Duke of York* He could not be positive that the 
words were those charged in the indictment, vtau 
that he had come to make a party to introduce Pope* 
ry, but thinks they were to that purpose. 

The jury, by a plurality qf 'voices, found tJie prtsonet\ 
guilty ofleasing-making against the Duke of York. 

On the 4th of August, the Court sentenced the 
prisoner to be hanged at the Cross of Edinburgh oa 
the 18th; but, on the 6th of that month, the Court, 
in consequence of an act of Privy Council, proceed- 
ing upon a letter from the King, suspended the exe- 
cution till his Majesty's further pleasure should be 
declared; and it does not appear that the sentence 
"ever was executed. 
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John Dickson, for tJie Murder of his Father. 

THE prisoner, who was son and heir to John Dick- 1591 
son of Bellchester, on the SOth of April, 1591, was 
tried for the murder of his lather, committed in the 
month of July* 1588. The criminal record* con- 
tains neither the particulars of the murder, nor the 
evidence against the prisoner, but only that he was 
convicted by a jury, and sentenced to be broke up- 
on the wheel at the Cross of Edinburgh. At this, 
period, and long after, the sentences of the Couf t of 
Justiciary frequently express no time for their being 
carried into execution; it being customary to take 
the convict directly from the Court to the scaf- 
fold. 

* Records of Justiciary, April SO, 1591. Philip Stansfield 
was tried for the murder of his father , Sir James Stansfield, 1688. 
See Salmon's State Trials, p. 610. 
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Thomas Armstrong, for tfie Murder qf Sir John Car- 
michael of that Ilk, Warden of the West Marches* 

1601 The uncertain and fluctuating limits of two neJgb- 
***** bouring nations, which were always jealous o^ ^scb. 
other, and often hostile, afforded ample field for thfe 
depredations of robbers. We find, accordingly, the 
Scottish borders infested by clans of banditti, whft 
transmitted their predatory pursuits from fattier t6 
son, like a common profession.' The minute and 
troublesome regulations established by the warden of 
the English marches, appointing a relief of sentinels, 
at every pass, by night and day,* within alargedis* 
trict, evince, that the confines of England were no 
less infested with thieves and robbers. 

Their depredations were carried on upon so ex- 
tensive a scale* and exercised by such numerous 
bands, as enabled their leaders to live in power and 
affluence; and sometimes required the whole* execu- 
tive force of the state to crush those robbers. From a 
statutory prohibition! against persons bringing Scot- 

* Bishop of Carlisle's Border Laws, p. 147, et $eq. 
f James VI. Pari, lhh, chap. 101. 
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tish or English thieves in their company to his Majes- 1601 
Ufs Court, or to the city of Edinburgh, it appears, that KJN ^ J 
as little discredit had attended their profession, as if 
they had been plunderers of the E?st* In the reign 
of James V. their robberies had arisen to so daring a 
height, that the King, with a military force of about 
8,000 men, pitched his camp on the banks of the ri- 
ver Eskj in order to check these depredations.* 
Even this mighty force was not thought sufficient, 
without the aid of stratagem, nay of fraud, to the 
apprehending of those robbers, whose extirpation 
could alone restore peace to the borders* Johnnie 
Armstrong, the captain of this lawless band, kept bis 
residence at Gilnockie,t on the river Esk, between . 
Langholm and Carlisle, where he lived the terror of 
the aeighbourbood: and the English borders, fqr 
Jfmyy miles, paid him tribute. Being seduced by 
the spies of the Court, on the pledge of public faith* 
he appeared before the King, attended by fifty horse* 
men, who had laid aside their hostile armour for the 
splendid array of a tournament. They were thrown 
into prison; forty-seven of .the^n finished a life of ra- 
pine and bloodshed upon growing trees; and one of 
them atoned for his signal cruelties in the flames.—- 
Thus, by one act, public faith was broken, and pub* 
lie peace was restored. 
In the. minority of Queen Mary, and o£ ber son* 

* Bachanani opera Ruddimanni, v. I. p. 272.; Leslie de Rch- 
Gest. Scot. Romae, 167S, p. 432.; Ballad of Johnnie Armstrong, 
Scottish Songs, Edin. 1776, v. I. p. 13. 

f The ruins of Gilnockie are still to be seen about three miles 
south of Langholm; the lands are now the property of the Duk^ 
of Bucclcugh. 
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KOI and amidst the convulsions of the Reformation, the 
w ° weeds which had taken sucii deep root in the bor- 
ders, and which James V. had endeavouredto eradi- 
cate, must necessarily have sprang up afresh. When 
Queen Mary held a Justice-eyre at Jedburgh,* the ra- 
vages of a troop of banditti in Iiddisdale made^it re- 
quisite for t her to dispatch the Earl of Both we^l, with 
a military force, to suppress these disorders. The rob- 
bers gave the Earl battle, wounded him dangerous* 
v ly, and repulsed his followers: and the attention 
which the Queen showed him upon this occasion, 
excited the jealousy of her husband, and attracted 
the obloquy of her people. 

Thomas Armstrong, the prisoner, was tried before 
the Court of Justiciary, at Edinburgh, on the 14th 
of November, 1601, for the murder of Sir John Car- 
michael of that IlkJ warden of the west marches. 
In die indictment which was raised against him by 
Thomas Carmichael of Eddrem, the prosecutor, bro- 
ther to the deceased, it was set forth, that the pri- 
soner, his father, and matny border-thieves and trai- 
tors, had assembled, of a Sunday, in the month of 
June, 1 600, i /or the purpose of playing at football. 
That, being informed Sir John Carmichael was to 
hold a Court next day at Lochmaben, they devised 
his murder. Accordingly, the prisoner, and twenty 
accomplices, all completely armed, way-laid the de- 
ceased next morning, and murdered him as he was 
going to the Court, by shooting him through the 
body. 

* Buchanani, op. vol. I. p, S48.; Scott's Hist, of Scotland, j% 
f Roc. of Just. 14th Not. 1601. 
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Tha 'prisoner being comriefcedby a jury, was sen- 1601 
t«nced to be taken to th* Grdte of Edinburgh, his ^ v "° 
right hand 10 be struck from his arm, then to be 
* hanged ok a gibbet dli he be dead, and his body to 
toe taken to the gallows on the Borough-muir, and 
hung m iron chains. This is the first instance I know 
of in Scotland, of the body of a malefactor being 
hung in chains. Adie Scot 9 * one of the prisoner's 
accomplices, was at the same time condemned to be 
hanged* 



Alister Macgregor qfGlenstra, Laird ofMacgregor, 
for Slaughtering the Laird of Luss's Friends, and 
\ plundering fys Lands.f 

THIS trial, and the subsequent proceedings, relat- l604 , 
ing to the clan Gregor, afford the most characteristic 
evidence of the barbarous state of the Highlands in 
those times, of the lawless manners of the people, 
aad despicable imbecility of the executive arm. 
. The crimes with which the prisoner was charged, 
resemble more the outrage and desolation of war, 
than the guilt of a felon. He was accused of having 

* There was hanged along with the famous Johnnie Armstrong, 
one of his accomplices, Adam Scot of TuMelaw, commonly called 
King of the Borders. 

f Rec. of Just. 20th January, 1604; Faculty MSS. vol. I. p. 
214, 215, 359, 503.; Cockburne's MSS. p. 78, 346. 



1GQ4> conspired the destruction of the name of Colquhoun, 
its friends and allies, and the plunder pf the lands of 
Luss; pf having, on the 7th of February preceding, 
invaded the. lands pf Sir Alexander Colquhoun of • 
I^uss, with a body of 400 men, composed partly of 
his owp clan, and pf the clan Cameron,, and of law* 
less thieves and robbers, equipped in arms, and drawq 
up on the field of Lennox, in battle array: of having 
fought with Sir Alexander, who, being authorised by 
a warrant from the Privy Council, had convocated 
his friends and followers to resist this lawjess host: 
of having killed about J 40 of Sir Alexander's men,* 
most of them in cold blood after they were made 
prisoners: of having carried off 80 horses, 600 cows, 
and 800 sheep; and of burning houses, corn-yards^ 

&c.t 

A jury of landed gentjemen of most respectable 
family sat upon the prisoner. They were, Sit Tho« 

* There Is mentioned among the slain, Tobias Stnolfet, baillie 
of Dumbarton, who must have been of the family of his name* 
sake the celebrated author. . ; 

f This was not the first time that the Laird of Luss had suf- 
fered, from the barbarous depredations of the Macgregors. It 
appears, that, when the King was at Stirling, on the 21st of De- 
cember, ' 1602, the Laird of Luss presented himself before hit 
Majesty, and implored his assistance. The Laird was attended 
by a number of women, corresponding to that of his followers 
who had been killed or wounded, each displaying as a banner t 
one of the bloody shirts which his men had on, when killed or 
wounded by the Magregdrs. This was about sir weeks before 
the engagement on the Field of Lennox. Letter by Thomas FaL 
lusdailly burgess of Dumbarton, dated 19th December 1602, and 
addressed to the Right Honourable Alexander Colquhoun of 
Luss, in the archives of that family. 



m*?5tewart of Gairntnllie, Colin Campbell of Gleri- 
urcftft, Alexander Menzies of Weyme, Robert Ro- 
feertepn of Strowan, John Napier jiar of Merchistone, 
Thbf^FaffusdaiU, burgess \ of Dumbarton, John Her- 
Ihg' of I&thendie, William Stewart, captain of Diim- 
bartbh, Harie Drummond of Blair, Charles Blair of 
thai: Ilk, elder, chancellor of the jury, John Blair 
younger of that Ilk, John Graham of Knockdonaine, 
Moyses Wallace, burgess of Edinburgh, Sir Robert 
Crichton of Ciuny,* Robert Robertson of Faskallie. 
One of these persons, indeed, Thomas FallusdaiH, 
burgess of Dumbarton, ought to have been kept far 
aloof from this jury. He was the special confident 
and adviser of the Laird of Lussj and it was in con- 
sequence of his suggestion that the Laird made the 
parade before his Majesty, at Stirling, with the 
bloody shirts, stained with the gore of his followers* 
The jury unanimously convicted the prisoner, who, 
in consequence of the verdict, was condemned to be 
hanged and quartered at the Cross of Edinburgh, his 
limbs to be stuck up in the chief towns, and his whole 
estate, heritable and moveable,! to be forfeited. 
Four of the Laird of Macgregor's followers, who 
Stood trial along with him, were convicted and con- 
demned to the same punishment, eleven on the 17th 
of February, and six on the 1st of March; and many 
ps\ges of the criminal record are engrossed with the 
trials of the Macgregors. It became the object of na- 
tional attention to break this lawless confederacy, of 

* The Admirable Crichton was of this family, and, as he was 
torn A, D. 1551, this gentleman probably was his brother. 

\ Real and personal. 
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which the object was pointed revenge and indiscri- 
1 rainate plunder, supported by uniform contempt erf 
the laws, and resistance to the magistrates. A sta- 
tute was passed in the year 1633,1 ordaining, that 
the whole of the Clan Macgregor which should be 
within the realm on the 15th of March thereafter, 
should appear before the Privy Council, and give 
surety for their good behaviour: that each of the 
clan, on arriving at the sixteenth year of his age, 
should appear t>efore the Privy Council on the 24th 
of July, and find surety as above required: that the 
surname of Macgregor should be abolished, and the 
individuals adopt some other: that no minister should 
baptize a child, or clerk or notary subscribe a bond; 
or other security, under the name of Macgregor, un- 
der paiir of deprivation. 

This act was rescinded at the restoration: but it 
seems probable that the Macgregors had aggravated 
the outrages of a disorderly life by the unpardonable 
crime of Jacobitism. The act rescissory was annul- 
led, and that against the Macgregors revived, in the 
first Parliament of William and Mary. Within these 
few years} however, the state of manners and of go- 
vernment rendered it proper that this act of pro- 
scription should be abolished for ever. The High- 
landers, about the same period, were gratified in 
certain other trifles for entering with zeal into the 
service of the state when others conspired its ruin. 
Finally, the forfeited estates were restored to the 

t Charles I. Pari. 1.; Act SO. Charles II. Pari. 1. Sess. 1.; 
Unprmted Acts, William and Marr f Pari. 1. Sew. 4.; Act 3& 
George III. An, 
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heirs of the persons wfrd were attainted fdr being 1604 
cebcerned in the rebeffion a measure which KjnnJ 
would hate been still more generally grateful, could 
government have bestowed a like degree of favour 
on the representatives of those noble families, the 
descendants of those illustrious ancestors, who un- 
doubtedly were much more innocent, much more 
excusable, in being concerned in the rebellion 1715* 



Patrick Roy Mqcgregor r for Theft, Sorning* wilful 
^ ti Fire : Raising> Robbery 9 and Murder. 

It necessarily resulted from the prescriptive law 1667 
mentioned in the former trial, and enforced with 
severe penalties, that such of the clan Gregor as did 
not yield obedience, became outlaws; became a des- 
perate banditti, who had ho other livelihood than the 
booty acquired by the most criminal outrages. The 
profligate and rapacious habits increased by this act 
survived the statute itself, and gave occasion' to the 
trial of the prisoner. 

Patrick Roy Macgregor, by his activity, courage, 
and cruelty, had rendered himself the most celebrat- 
ed of a formidable band of robbers, that long infest- 
ed the Highlands.! It consisted of about forty per- 

• Sorning was a very common crime in the 1 uncivilized parts of 
the Highlands, and well known in our criminal iaw. It consist- 
ed in exacting free quarters by force* 

t Faculty MSS. vol. L p. 499, 503. vol. II. p. 222, 325. 
18th January, 1666, 25th March, 1607. 

U 
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1667 sons, whose stile bf life had nourished a strength and 
activity of body, and a cruelty of disposition, dis- 
played in wanton outrages against the feeling of 
others, yet accompanied with a fortitude that bore, 
without shrinking, the pinching of cold and hunger, 
and the torture of the executioner. Lachlan Marin* 
tosh, the captain of this band, about a year precede 
ing, had finished his course in the hands of justice* 
The prisoner, who succeeded to the command, was 
a man of robust make, but diminutive stature. The 
red hair which grew thick. over all his body, indi- 
cated his strength, while it added to his ugliness, 
and got him the name of Roy. His stem features 
bespoke ferocity; his keen red eyes, and nose, like 
the eagle's beak, heightened the terrors of his coun- 
tenance. And both at his examination and execu- 
tion, he bore an uncommon severity of torture, 
with a patience and fortitude which excited astonish- 
ment. 

This banditti had committed violent depredations 
on the lands of John Lyon of Muiresk, for which 
Mackintosh, the captain, had been apprehended and 
executed, and the prisoner declared an outlaw; and 
a commission qf fire and sword issued out against him* 
In resentment of these proceedings, the prisoner and 
his associates plundered the lands of BeBchirries, the 
property of Lyon of Muiresk, Lyon defended his 
house of Bellchirries, against the assaults of thesa 
robbers, till the 30th of April, 1666, when they sur- 
rounded the house, brought straw and corn from 
the barn-yard, piled them around the mansion, and 
set the whole in flames. The proprietor and his son, 
a lad of about eighteen years of age 5 were glad to 
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come out of the house, on a capitulation with the 1667 
robbers, who promised them their lives. Having 
got possession of the house, the robbers carried off 
the furniture and arms, horses and cattle, belonging 
to Mr. Lyon, to the hills of Abernethie, about six. 
teen miles distant. They also carried the gentleman 
and his son prisoners; and, regardless of the articles 
of capitulation, murdered both father and son, 
leaving their bodies in a field, pierced with redoubled 
wounds. , 

The prisoner and his banditti, to the number of 
fortys proceeded next to assault the borough of Keith, 
levied contribution? on the town, and fought with 
all who opposed them. In this assault, however, 
Roy was so severely wounded as to be unable to 
make his escape. Ne?t day he was apprehended, 
and was conducted, under a strong guard, to the 
tolbooth of Edinburgh. 

On the 35th of March be was brought to trial; 
and a complete proof being led of his manifold 
crimes, be was sentenced to be taken, on the 2?th 
of that month, to the Cross of Edinburgh, his right 
hand to be cut off, apd then to he hanged till he be 
dead, and his body to be hung in chain* on the gal- 
lows between Leith and Edinburgh.. The execu- 
tioner mangled him so shockingly, in the discharge 
of bi$ duty, that he was nest day turned out of of* 
fee, Patrick Drummond, the associate of the pri* 
soner's guilt, was, at the same time, the companion 
of his sufferings* 
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Agnes Johnston, for the Murder of — — Lamb, a 
Child. 

1674? Agnes Johnston was prosecuted by Sir John Nis- 
Kd ^ sj bet of Dirleton, Lord Advocate, for the murder 

of Lamb, daughter of John Lamb in Airth,* 

and grand-niece to the prisoner. It was charged in 
the indictment, that, about three months preceding, 
the prisoner, who lived with the parents of the de- 
ceased, took an opportunity, when there was no- 
body in the house but herself and the child, to take 
the infant, who was about eight months old, out of 
its cradle, lay it in a bed* and cut its throat. 

The Lord Advocate produced against the prisoner 
her own confession, emitted before the Lords of 
Justiciary on the 6th of January preceding. She 
confessed she killed the child about forty days be- 
fore. She declared, that the parents had given her 
no provocation; but that, several times before she 
committed the murder, there was a sprit within her 
that did draw her ne$k toget/ier. When she was in 
these fits, it was sometimes alkdged that she did but 
feign sickness; on which account the people threat* 
ened to turn her out of the house, and, in resent- 
ment thereof, she cut the child's throat; that, before 
committing the murder, the spirit had frequently 
tempted her to make (may with herself, In particular, 
she once attempted to drown herself in a well at 

• 

* Records of Justiciary, 19th February, 1674. 
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Clackmannan; but there being little water in it, she 
cried to a servant of the Laird of Clackmannan's, 
who helped her out. She declared, that she did not 
tell any body of her being thus tempted, nor had she 
power to tell; that she began to be troubled with the 
spirit about Fastren's-even preceding; that she was 
unmarried, and about fifty years of age* She ad- 
hexed to this confession before the Court and jury. 
; The jury, after reasoning and voting, found the 
prisoner guilty. She was sentenced to be hanged in 
the Grass-market on the 21st of February, that is, 
after an interval of one day; and her moveable goods 
to be forfeited. 

• The conviction of this poor woman was an act of 
great inhumanity and injustice. The Court ought 
to have appointed counsel for her; the judges ought 
themselves to have been her counsel. As the only 
proof adduced against her was her own confession, 
it must be held to be true in all its parts; and, by the 
confession, k is obvious that the woman was greatly 
disordered in mind. She had been troubled with 
hysterical convulsions, which are often accompanied 
with deep melancholy, and this she called Hie spirit 
And, in her, the melancholy was so great as to de- 
prive her of the use of her judgement; which is plain 
from her having, without any other motive, been 
frequently inclined, and once having actually attempt- 
ed to put herself to death. It was not her crime to 
have killed the child; it was her misfortune to have 
ipst her judgement. 
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Andrew Ruiharjbdrd qf Tomheadk Jwr the Murder 
qf James Douglass, brother to Sir William Dam 
glass qf Cavers. 

The prisoner was accused of having conceived 
deadly malice against the deceased: that, having 
dined together in a farmer's house on the 9th of July 
preceding, in company with several gentlemen, the 
prisoner, urged by this zpalcvoknt passion, on their 
way home from dinner ,* within half a mile of the 
town of Jedburgh, did murder the deceased, by giv- 
ing him a mortal wound with a small sword through 
the arm, and through the body under the right pap, 
of which wounds he died within four hours: that the 
prisoner immediately fled to England, and wouW 
have embarked at South Shiella for Holland, had he 
not been apprehended. The prisoner pleaded self- 
defence. 

Robert Scott of Horslehill deposed, That, about 
ten at night of the 9th of July, the deponent, Charles 
Ker of Abbotrule, William Ker of Newtown, and 
their servants, the prisoner, and the deceased, after 
dining at Swanside, called in the evening at the house 
of John Ker at Berchope, in their way to Jedburgh* 
The deceased was riding a little way before the de- 
ponent; and the prisoner, who was at a distance be- 
hind, galloped up beyond the deponent to the de- 
ceased. They rode a little way together, then alight- 



* Records of Justiciary Gth and 10th Norember, 1$7*» 
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ed and drew their sword* The deponent knew not 167* 
which of them drew first; but, an galloping uj>, he 
saw them pushing at each other, and caUed to thenl 
to desist; but, before he could alight, they wtere in 
each other's arms. The witness asked, if there wife 
any hurt done? to which the prisoner answered, none 
that he knew of; but, at the same time the deceased 
held out his right hand, and said* that he had got 
blood. The witness demanded their swords, which 
they immediately delivered to him: instantly there* 
after the deceased sunk down, and the prisoner fled* 
A surgeon was sent for from Jedburgh, they being 
but a quarter of a mile from the town. By his or* 
der, the deceased was put on a horse, a man sitting 
behind, and one walking on each side. When they 
arrived at Jedburgh, the deceased was laid on a bed, 
die sturgeon probed the wound in his .arm, and also 
that in his breast behind the right pap. The deceas- 
ed died within two hours after receiving the wounds. 
Both in the field, and when laid in bed, the deceased 
exclaimed, ' Fie! fie! that I should be affronted by 
' such a base man 1 / Hie witness did not hear the 
deceased say he was wounded before he drew; ak 
little did he hear him urge any thing before his death 
in vindication of the prisoner. The witness return- 
ed the prisoner his sword. AU the company had 
drank freely. 

The surgeon deposed, that he thought the wound 
in the breast slight, and that the deceased died of the 
wound five inches long in his arm, an artery being 
pricked. Three witnesses were adduced for the pri- 
soner, who deposed nihil mvit in causa. A woman 
was then cited on his behalf,, but the King's Advo r 



160 



MURDER. 



1674 cate objected to a woman being admitted a witness; ahd 
the Court refused to receive her, as there was * no 
' penuria testium tempore mortis. 9 * 
. The jury returned their verdict on the 12th of 
November, unanimously finding the prisoner guilty; 
and, on the 16th, the Court passed sentence of death 
upon him, ordaining himto be beheaded on the 25th^ 
at the Cross of Edinburgh. / 



Qeorge Clerk and Jdkh Ramsay, for the Murder of 
John Anderson; Merchant in Edinburgh ; \ 

1676 John Ramsay, servant to the deceased John Anders 
son, and George Ciecky lite servant to Mr. John 
Clerk of Pennycuik, were prosecuted for- the inur* 
der of John Anderson, merchant in Edinburgh, at 
the instance of Mir. John Clerk of Peimycuik, and 
James. Clerk, merchant in Edinburgh, nephews t6 
the deceased, and of. Sir John Nisbet of Dirleton* 
his Majesty's Advocate.. 

The indictment Sets forth, that the prisoners lived 
in the house with the deceased,! and waited on him 
at the time of his death, and for some, months pre* 

# No scarcity of witnesses at the time the deceased expired.— 
This offspring of ignorance and barbarism, the refusing to admit 
women as witnesses, unless none cither were to be had, was a role 
of the law of Scotland previous to this century, 

f Records of Justiciary, January 17, 1676* • 
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(feding. The deceased was an unmarried person, itfte 
and had nobody living in the house with him but ^ vv ' 
the prisoners, who perfidiously abused the trust re- 
posed in them. When their master was counting 
his tooney, having the room door shut upon him, 
they were in use to rap at the door, and, when he 
opened it, they slipped in and stole part of his snot- 
ney. The season was very sickly: a flux, in particu- 
lar, raged with such violence, that many died of it 
daily; and it was deemed so contagious, that those 
who were not infected were afraid to approach the 
sick from the danger of infection. The prisoners 
conspired to bring this disease upon their master.-— 
They consulted one Kennedy, apprentice to Thomas 
Henrysoii, apothecary in Edinburgh, in the month 
of October or November preceding* and got from 
him some purgative powders and drugs* which they 
administered to the deceased in his drink and other- 
wise* The first ptrgtng powder wrought slowly. 
They then got a white powder, which operated to 
their wishes* so that the deceased had recourse to 
Hugh Brown, apothecary, his ordinary medical ad* 
viser. The prisoners took advantage of the sickness 
they had brought on him, by combining to steal his 
money and jewels, which he kept in an iron chest. 
That they might steal with the greater security, they 
aha applied to Kennedy for intoxicating, or sopori- 
ferous draughts; obtained from him a medicine which 
he called syrup of peppy, and gave it to their master 
when be was bad, and keeping the house, without; 
his knowledge, or that of Brown his apothecary. It 
was mixed in his drink, and he fell in a deep sleep. 
They took out bis keys, opened his chest, carried off 

X 
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1676 a. large gold chain, gold bracelets, a gold ring with 
a blue stone, two pieces of gold* twelve of silver, 
and five purse pennies, silver buttons, broatches,. and 
various other articles. They then got from Kennedy- 
several drugs, which he called powder of jalap, and 
crystal of tartar, which they gave to their master. 
Clerk told Kennedy, that their master being ill, they 
had stcde several pieces of coin from him, and that 
there were three bags of money in his chest; that 
they were resolved to take some of it, and would 
give Kennedy a part. They gave the jalap and the 
tartar to their master to counteract the effect of 
Brown's prescriptions* 

On the Wednesday preceding their master's death, 
which happened on Monday the 15th of November, 
1674, Anderson's friends visited him, and he told 
them he was greatly better. On this, the prisoners 
fearing his recovery, and that he should discover 
theif practices, came to a positive* resolution to mur- 
der him, communicated it to Kennedy, and sought 
poison from him to effect their purpose. But Ken- 
nedy would not give poison, saying the body would 
swell, and so they would be discovered; but he would 
give a powder which would do the business slowly, 
and which he would engage would kill their master 
in a month. They got a powder accordingly, which 
Kennedy called powder of jalap, but which, either 
in quality, quantity, or frequency of being adminis- 
tered, was truly poison. On the five days immedi- 
ately preceding his death, the prisoners, and their 
associate Kennedy, held frequent consultations in the 
shop of Kennedy's master, in the house of the de- 
. ceased, and in the King's Park. They gave Kennedy 
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part of what they had already stolen, and promised 1676 
him an equal share of their future plunder. On Sa- v-or ^ 
turday night, the deceased was so, Well, that his apo- 
thecary said he would not visit him next day. On 
Sunday he was not thought near death, but rose, 
dressed himself, and supped in his usual stile. On 
Sunday night, the prisoners mixed some drugs in 
conserve of roses that had been prescribed for him 
by his own apothecary. These were so poisonous 
that he died on Monday morning at ten o'clock, — 
At fite o'clock, their master called for the bed-pan, 
which they gave him. They then ran to the iron 
chest, filled their hands with jewels, goods, and mo- 
ney* belonging to their dying master, and did not 
look near him till about eight o'clock, when they 
found him speechless, the white of his eyes turned 
up, and the bed swimming around him. They then 
called in the neighbours to see him die. 
> Both the prisoners emitted confessions correspond- 
ing in general to the charge in the indictment. They 
added, that, before they conceived the idea of giv- 
ing their, master drugs to bereave him of life,, they 
had frequently been in use to infuse powders in his. 
drink, which made him outrageously drunk, that 
they might make bport of him in his drunkenness; 
a dreadful lesson to beware of the firs* steps in vice. 
Had they not infused powders to make their master 
drunk, in order to gratify a barbarous,., apd disre* 
spectful cnirth, the idea, of taking away his life by si- 
milar means would not have occurred to them. They 
were convicted, and sentenced, on the 8th of Febru- 
ary, to be hanged at the Cross of Edinburgh on the 
1st of March, and their moveable goods tQ be forfeit* 
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1676 The trial of Kennedy, the apothecary's ,'prentice, 
for furnishing the medicines, was brought on upon 
the 22d of February, 1676, and, after various ad* 
Journments, and a tedious confinement of eighteen 
months, he, on his own petition, on the 90th of Ju- 
ly, 1677, was banished for life. 



James Gray % Lkster* in Dalkeith, for Ae Murder 
of Archibald Murray, Gentleman of his Majesty** 
Troop of Guards. 

1678 THE prisoner, by profession a dyer, was a lieute* 
nant in the Duke of Lauderdale's regiment of l&» 
thian militia. It happened thtf this corps, and the 
troop of guards to which the deceased belonged, 
were quartered at Glasgow, The prisoner was pro- 
secuted at the instance of Sir William Murray of 
Newton, father to the deceased.! The indictment 
set forth, that the prisoner and the deceased, in com* 
pany with some others, were drinking in the ho^se 
of James Brown, bookseller in Glasgow. The de- 
ceased retired, the prisoner followed, and, conceiv* 
ing deadly malice against him, filled him with a 
smallsword* 

Mr. John Ellies appeared as counsel for the prison* 
er. He said that, deadly malice being charged against 

* Dyer. 

f Rec. of Just* 10th June, 1678- FountainhaU's Decisions, 
vol. It p. 1« i ' 
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die prisoner, it was incumbent on the pursuer to 1678 
prove that quality in the indictment. That, if any ***** 
Homicide was committed, which, however, he de- 
nied, it was done in self-defence. The prisoner and 
the deceased had no previous quarrel; they had not 
even the most distant acquaintance till the night on 
which the deceased expired; and the inferior station 
of the prisoner made it presumable that the deceased 
was the aggressor. He offered to prove, that the 
prisoner had received provoking language from the 
deceased: that, after the death, the prisoner, far from 
' denoting guilt by flight, came back to the company, 
and sat with them for two hours; and that another 
person was present at the scuffle, with a drawn 
sword, by whom the wound might be given. He 
insisted, thit jurymen 'were unfit judges to determine 
Upon circumstantial evidence: that the Privy Council 
Were wont, in matters of this sort, to take previous 
cognition; and they did so, particularly in the case 
of Thomas Menzies; and he prayed the Lords of 
Justiciary to make previous inquiry into the circum- 
stances. 

Sir Robert Sinclair, counsel for the pursuer, answer- 
ed, that it being libelled that the prisoner did kill the 
deceased, was in itself relevant, if proved to convict 
the prisoner, without any proof of malice, 4 that being 

* no necessary qualification of the libel, but the wordsi 

* Of stile. 9 And in our law there is no difference as 
to the crime, or the punishment of death, and con- 
fiscation of moveables, whether the kitting proceede4 
from malice preconceived, or upon sudden rencoun- 
ter or chaudmeil; for a slaughter being committed, 
it must be presumed to be don? out of malice; that, 



166 



MURDER. 



1678 as to drawing a conclusion of self-defence from the 
Ws,; circumstances of this case, these circumstances were 
altogether frivolous; for, although the act 1661, 
chap. 22. sustained the plea of self-defence, yet it 
could only be admitted salvo moderamine inculpatae 
tutelae. 

Mr. Ellies, in his reply for the prisoner, persisted 
that a jury was very unfit to judge on a circumstan- 
tial proof, and requested the Lords to appoint a pre-, 
cognition to be taken* 

The Lords found the indictment relevant, and 
that there was no necessity to lead a separate proof . 
tb establish forethought malice. 

The following circumstance gave rise to the quar- 
rel: The parties being heated with wine, the quarrel 
arose from the prisoner's saying, * That a lieutenant 

* to the Duke of Lauderdale was as good as to ride 
c in the King's guard/ On this the deceased storm- 
ed, called the prisoner base fellow, to compare him* 
self with gentlemen, and g^ve him the lie, 

THE PROOF. 

George Murray, gentleman of his Majesty's troop 
of guards, deposed, he was drinking in the house of 
James Brown, in company with the prisoner, the 
deceased, and others. The deceased gave the prL 
sonerthelie. Within half an hour thereafter, the 
prisoner and the deceased left the room, and the de- 
ponent sent one Thomas Hamilton to enquire after 
them. Instantly Hamilton and the prisoner return- 
ed, and the prisoner, wiping his sword, said, « fie 

* had given him it.' 
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James Hamilton of Little Preston deposed in terms 1678 
of the preceding witness, with" this variation, that 
the prisoner said, * He was afraid he had done it/ ' 

Edward Watson saw the prisoner and the deceas- 
ed fighting with drawn swords; the deceased went 
to a bookseller's shop to look at his wound, stagger- 
ed, and fell on the street. 

Lieutenant Joseph Douglas heard the prisoner, pa 
being taken into the guard, say, he had parried two 
or three thrusts made at him by the deceased. 

John Bain heard the prisoner say, the deceased had 
made three or four thrusts at him. 

John Paterson, gentleman of the guards, heard 
the prisoner acknowledge lie had killed the deceased, 
and declare, that, if it were to do, he would do it 
again. 

Ensign George Murray heard the prisoner say, the 
deceased and he had been combating, and that he 
was sorry the wound was not through the deceased's 
heart. 

Thomas Hamilton deposed, that, after words had 
passed between the prisoner and the deceased, they 
went down stairs together and drew: he heard the 
prisoner say, he was afraid he had killed the deceased. 

Hall, the surgeon, deposed, that the wound and 
the prisoner's sword tallied; the wound was ten inch- 
es deep, and the deceased died of it in forty-eight 
hours. The prisoner sent for the deponent the day 
after the combat, and desired him to use all means 
under heaven for the deceased's cure. 

The jury pronounced the following verdict:— 
c Find the prisoner did commit the said slaughter 
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1678 < upon the deceased Archibald Murray, and lhafr'Witfti 
**** € one vote. As to the second part, ftbtipg *h* 

* pannel's self-defence, the asstae-fiikfejia techtifwg 
€ proven; but, on the contrary, that* die pouMcbouiki 

* the deceased came both out from- the compeny, 
' most likely upon one and the uns design/ lie 
was sentenced to be beheaded at the-Gra6wn*ji«t 
on the 3d of July, and his moveable* to be forfeited* 
Much interest was used to obtain him a panto a;- the 
Privy Council granted faun a short respite;, but, as 
the Duke erf Lauderdale declined to interfere m job* 
taining him a pardon; the sentence wai executed on 
the 19th of July, and be suffered with great resehi* 
lion. • • * -r\ 



John Chislie (f Dairy* jar the Murder ^ tfihe Sight 
Hon. Sir George Lockhart qf Carnwath^ Lord Pre- 
sidettt of the Court qf Session, and Member qf his 
Mqestifs Prwjf CkmneiL 

1689 THE prisoner was brought to trial before Sir Mag- 
**** nus Prince, Lord Provost of Edinburgh, as High 
Sheriff within the city, and James Graham, John 
Charteris, Thomas Young, and William Paton, bail* 
ties; the murder having been committed within the 
city. 

The prisoner was brought before the Lord Pro* 
vost on the 1st of April, 1689, to be examined con* 
cerning the murder of Sir George Lockhart, com* 
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ttiitted on the day preceding. Sir John Lockhart of 1689 
Castlehill, brother, and Cromwell Lockhart of Lee, l * vs ' 
nephew of the deceased, appeared in Court, and, in 
their own name, and in that of the. children of the 
deceased, gave in an act of the meeting of Estates of 
Parliament, passed that very day, of the following 
purport: That the Estates having considered the sup- 
plication of the friends of the deceased Sir George 
Lockhart, for granting warrant to the magistrates 
of Edinburgh to torture John Chislie of Dairy, per- 
petrator of the murder, and WiHiam Calderwood, 
writer in Edinburgh, an accomplice; therefore, in 
respect of the notoriety of the murder , and of the ex- 
traordinary circumstances attending it, the Estates 
appoint and authorise the Provost and two of the 
baiilies of Edinburgh, and likewise the Earl of Errol, 
Lord High Constable, and his deputes, not only, to 
judge of the murder, but to proceed to torture* 
Ghislie, to discover if he had any accomplices in the 
crime. And they appoint two of each bench, f viz. 
the Earls of Glencairn and Eglinton; Sir Patrick 
Ogilvie of Boyne, Sir Archibald Murray of Black- 
barony, Sir John Dalrymple, younger of Stair, and 

" * By the act and declaration which the Estates of Parliament 
passed, just ten days after this trial, declaring King James to have 
JkrfauUed the crown, by illegal assumption and exercise of power, 
they declared, * That the use of torture, without evidence, and 
* in ordinary crimes, is contrary to law.* Act of Estates,' llth 
April, 1684. 

f The Scottish Parliament composed but one house. It con- 
sisted, after the Revolution, of three classes, the Temporal Peers, 
the Barons, i. e. knights of , the shire, and the Burgesses, or re- 
presentatives of the r^val boroughs. 

y 
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1689 Mr. William Hamilton, advocate, assessors to these 
judges. The Estates, at the same time, dedtre* that 
this extraordinary case shall be no precedent to war- 
rant torture in time coming* nor argument to ratify 
it as to the time past. 

The Lord Provost tljen entered a protest* that this 
act of the Estates of Parliament should not infringe 
the ancient liberties of the dtyj and Mr. David 
Drummond, advocate, one of the Earl of ErtoPs 
deputies, protested, that the Lord High Constable's 
absence should not affect bis right to judge in the 
like cases, the murder having been committed dur* 
ing the meeting of the Estates. Being desired to 
concur with the magistrates in sitting on this trial, 
he refused to sit, unless the Earl of Errol* or his de* 
ptities, were sole judges. 

The prisoner was then put to the torture, and de- 
clared, that he was not advised to the assassination 
of Sir George Lockhart by any person whatever; 
that, when at London* he told James Stewart, ad- 
vocate, that, if he got no satisfaction from the Pre* 
sident* he would assassinate him; and told the same 
to a person there , of the name, of Callender, and to 
Mr. William Cbislie, his uncle. He confessed that 
he charged his pistol on Sunday morning* and went 
to the New Kirk, and having seen the President 
coming from the church, he went to the close where 
the President lodged, followed him, and, when just 
behind his back, shot him: that he was satisfied when 
he heard of the President's being dead} and, on hear- 
ing it* he said, c he was not used to do things by 
1 halfs. 9 He also confessed, that* when at London, 
he walked up and down Pall-Mall with a pistol be- . 
neath his coat, lying in wait for the President. 
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. .The indictment against the prisqner was raised at 1689 
the instance pf J^hn Gibson, procurator-fiscal of the V ^ YV ' 
city of Ediftfejirgh* of i>ir John Lockhart of Castle- 
hiU p and Cromwell Lockhart of Lee. It set forth, 
that assassination, murder, and man-slaughter, were 
contrary to the laws of God, nature, nations, and the 
lawsrwd acts of Parliament of this kingdom; that, 
nevertheless, the prisoner had, of forethought felony, 
without the least provocation, murdered Sir George 
Lockhart in the manner already mentioned: that the 
prisoner was caught red-hmd,* by a multitude of 
wityiesses, before whom he boasted of what he had. 
4one, as if it had been some grand exploit: by all 
w^cfy he was guilty of murder, or at least was art 
and port accessary to the same; for which he ought 
to be punished with death, and his moveables con- - 
fiscated. 

The jury consisted of ten landed gentlemen and 
five merchants of Edinburgh, 

The prisoner judicially confessed the crime libel- 
led, and declared ^ at ^ e committed the murder be-* 
cause he thought the deceased had given, an unjust 
sentence against him. Being asked, 4 If it was not 
* a sentence pronounced in favour of his wife and 
' children for their aliment? he declared he would 
4 not answer to that point, nor give any account 
4 thereof/ 

* Red-hand is a term in the Scottish law, signifying a crimi- 
nal's being caught in the fact. Art and part is also a term in 
our law, denoting that the person to whom it is applied is aiding 
and abetting in the case. Art and part is a translation of ope et 
Qonsilio* 
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89 Witnesses were then adduced, who deposed as 

^ follows: 

James Stewart, advocate, deposed, that, in the 
month of September or October preceding, the pri- 
soner discoursing with him concerning the injustice 
done to the prisoner in a decreet-arbitral pronounced 
by Sir George Lockhart apd Lord Kemney, in favour 
of his wife and children, for an aliment, said, he 
was resolved to go to Scotland before Candlemas and 
kill the President; to which the witness answered, 
it was the suggestion of the devil, and the very ima- 
gination of it a sin before God. To this the prisoner 
replied, * Let God and me alone; we have many things 
' to reckon betwixt us> and we will reckon this too* 
The witness told this to many, and understood that 
the President was informed of the prisoner's menaces, 
but despised them f 

Mr. William Ghislie, writer to the signet, deposed, 
That he had not seen the prisoner since April, 1688, 
who then expressed his resentment against Sir George 
Lockhart, threatening to assassinate him for having 
decreed an alimept of 1700 merks? yearly to the 
prisoner's wife and ten children. The witness told 
the President of it, but he despised the threat. 

Mr. Daniel Lockhart, advocate, and Mr. Alexan- 
der Walker, student of divinity, saw the prisoner 
shoot the deceased* They seized him, and the latter 
of these witnesses assisted in carrying him to the 
guard. When seized, the prisoner said, ' he l\ad 
< done the deed, and woyld not fly, and that w^s to 
\ learn the President to do justice.' 
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Sir David Hay> doctor of medicine, was going to 1689 
visit the President's Lady. As he entered the close,* 
he saw the President stagger and fall to the ground. 
He bled at the mouth, was . carried into his house, 
laid upon some chairs, and immediately expired. He 
saw John Baillie, surgeon, probe the wound. The 
ball went in at the back, and out at the right breast. 

The jury all in one voice, by the mouth of Sir 
John Foulis of Ravelstoun, their chancellor, (i. e. 
foreman,) found, by the prisoner's judicial confes* 
sion, that he was guilty of the murder of Sir George 
Lockhart, &c. &c.; and by the deposition of wit* 
nesses, that he was guilty of « murder out of fire* 
' thought felimy? The verdict was subscribed by the 
whole jury. 

The Lord Provost and Bailiies of Edinburgh sen- 
tenced the prisoner to be carried on a hurdle from 
the tolbooth of Edinburgh, to the market-cross, on 
Wednesday the 3d of April instant; and there, be- 
tween the hours pf two and four of the afternoon, 
to have his right hand cut off alive, and then to be 
hanged upon a gibbet, with the pistol about his 
neck, with which he committed the murder. His 
body to be hung in chains between Leith and Edin- 
burgh; his right hand fixed on the West Port, and 
his moveable goods to be confiscated 

Besides Sir George Lockhart, two other of the 
supreme judges in Scotland have been murdered: all 

* It was the close on the south side of the Lawnmarket, now 
failed, the Sank Close, from the Bank of Scotland being there. 
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1689 of them on account of causes to which they were 
^ either party or j\*dge. Robert Galbraitb, parson of 
Spot, one of the Senators of the College of Justice, 
on the 13th of February, 1543, was murdered by 
John Carkeitill, and his accomplices, on account of 
some favour shewn to Sir William Sinclair of Herd* 
manstoun.* As the records of Justiciary for that 
year are missing, I know not whether the murderers 
were brought to punishment* John Graham, parsoa 
of Killearn, and one of the supreme criminal judges, 
married the widow of Sandifends of Calder, who was 
amply endowed by her former husband* Graham 
commenced and carried a distressing lawsuit against 
young Sandilandp, his step*son; and Sir James San* 
dilands, uncle and tutor to the young gentleman* 
assisted by a body of his friends and followers, in re- 
venge murdered Graham in Leith*wynd, one of the 
principal avenues to the city of Edinburgh, on the 
first of February, The perpetrators were nei- 

ther brought to trial nor punishment. But seven 
years after, the grand-father, or grand-uncle of the 
great Montrose, attacked Sir James Sandilands with 
an armed force, as he was going into the Court of 
Session; and, after obstinate resistance, left him 
desperately, and, as the assailants thought, mortally 
wounded* By a late statute, to kill any pf the Lord? 
of Session, or Justiciary, when in the exercise of 
their office, is declared to be high treason. 



* Books of Seckraatf 15th February, 1543. MSS. Memoirs 
of the family of Herdmanstoun* Johnstoni Historia Return firi- 
tannicarum, p. 172, 253. Annae, An. 7. cap. 22. 
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John Master qfTarbett* Ensign Andrew ft£owat> and 
James Sinclair, Writer in Edinfoergh 9 jbr the Mur- 
der qf Mas Poiret Sieur de la Roche. 

XhE prisoner* were indicted at the instance of 1691 
©eorge and Isaac Pblrets, Skirts de la Roche, French* v ^ 
itoen, Protestant refugees* and gentlemen of his Ma* 
jetty's troop of guards* and of Sir William Lockhart, 
Solicitor*GeneraL The indictment contained a 
charge against the prisoners, of entering, on the 
eighth of the preceding month of March, about 
twelve at night, into the bed-chamber of George 
Poiret,* one of the pursuers, while he lay deeping 
in bed, in the house of John Brown, vintner, Leith, 
in which house he was quartered, and giving him 
Wounds to the effusion of his blood: that, upon their 
being rempyed out of the room, they returned, and 
endeavoured to break open the door. On this George 
rapped on the ceiling of his room for his two bro- 
thers, who slept in the room above, to come to his 
assistance* They came accordingly, half clothed, 
and totally unarmed; and the prisoners, all of whom 
were armed, did violently assault them, give them 
many wounds, and run the deceased Elias Poiret 
through the body with a sword, of which he instant- 
ly died. 

The prisoners recriminated* by presenting an in- 
dictment, at their instance, charging the Sieurs de 



* Records of Justiciary, 18th August, 1691. 
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1691 la Roche with assassination and murder. It set forth, 
v-nr%J that the Master of Tarbett, Mowat and Sinclair, on 
the night libelled, were obliged, by a heavy storm, 
to take shelter in Brown the vintner's house. While 
they were sitting quietly at the fire-side in the hall, 
drinking some ale, till beds should be got ready for 
them, George, Isaac, and Elias Poirets, and James 
de la Massie, another Frenchman, having formed a 
conspiracy to murder them, entered the hall with 
cocked pistols in their hands, and swords under theijr 
arms; the Master of Tarbett, and his companions, 
being then totally unarmed. They fired two pistob 
loaded with ball, at the Master of Tarbett, and then, 
with drawn swords, attacked the company, who 
were much wounded, by parrying the thrusts with 
their hands; and, in the scuffle, there being but little 
light in the room, the Sieurs de la Roche did mur- 
der the deceased Elias Poiret, their own brother. 

After long arguments, which it is unnecessa^Jf to 
transcribe or abridge, the Court sustained the Mbel 
against the Master of Tarbett, Mowat, and ; SincJ|ir; 
and found the defences offered for the Frenclu#&n 
relevant to set aside the indictment against this lat- 
ter. 

The jury were, Lord Bargenie, William Baillieof 
Lamington, James Nicolson of Trabroun, Sir Ro- 
bert Gordon of Gordonstoun, Thomas Hay of Bal- 
houssie, Sir George Sutty of Balgony, Sir William 
Ker of Greenhead, John Keirie of Gogar, John Scot 
of Rhy colds-burn, William Calderwood of Pittedy, 
Sir William Binning of Wallyfoord, Sir James Flem- 
ing of Rathobyres, James Scot of Bowhill, Sir 
J^mes Dick of Priestfield, and Peter Wedderburn of 
Gossford. 
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The prisoner* objected to the receiving of Jaoa^s *€#J r 
de h> Maekie as x witness, on account of intemperate 
^aprmtofii of malice and resentment} add the fact 
being proroA, the witness was repelled. 

XSuistiair Erskine,. late servant to John Browny 
vkkner, Kfekgatt, Lekh, deposed, that the Master 
0f Tarfeett went into George Foiret's chamber after 
ttrteh* at? night y and the deponent hearing a> little' 
noise iif&tfckaAibev, went* in with a candle? and saw 
the fifmnev of Tafrbett! standing at George Poiretf* 
bedside, Md> the said George sitting up 1 naked in his 
4fre>tafctothe* at! hie feetf, his night cap off, 
and a lhtfcdttp of Mood* on bis cheek. They were 
epta&ing French together angry like;, the deponent 
caBed> for Ensign tttowar, who was sitting at the fire- 
sid* in t*h# bail* for she thought him the soberest of 
tfie Cdttipaay; atf the 1 same time, she could not pro- 
nounce stay of tihem drunks Upon; Mowat and an* 
other pentose eomwginto'the roomv fchie Fnencfimanr 
tcxsk d&bm hfe sw&rd^ whidr these two* and) tile Mas- 
ter of Tatfbet* forced* out of his handi She saw nor 
Mottfr a# tHat time, but entreated Mowat to* take the 
Maswr of Tarfeett and the other person out of thc> 
mobi,. which Was* done accordingly^ aod t&e other 
person, orio tiw* fcone /fa prisoners* carried the 
Ftfenchofen 's* sfttorrf frith him out ofi the room into 
the hall. Mowat desired* the witness' to keep the 
door close, and none' of them should come back 
agaitn None of them had arms when they ttere in 
the Frenchman's room, except the sword which they 
had wrested from him, as mentioned above; Soon 
after, the Master of Tarbett (as the deponent sup- 
posed) came back, and rapped once qr twice at the 

Z 
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lG9l door, saying, he would be in, to which she made no 
answer. But, before the Master of Tar bet t came 
again to the door and rapped, George Poiret got 
put of his bed, and rapped with the tongs on the 
roof of the room; and, in as short a . space as the 
Frenchmen could put on a few clothes, they came to 
George PoiretY chamber door, and spoke French to 
him, but did not enter his room, and then went to 
the hall.«> The deponent then heard a noise in the 
hall, and some folk speaking Scots, and immediately 
after heard the shot of a pistol, and saw the smoke, 
but knew none of the people where the pistol was 
fired, save Isaac Poiret, whom she thereupon pulled 
back, and found him with a dr*wn sword in his 
hand, his hand streaming with blood, and his 
little finger almost cut off. As she was coming back 
with Isaac, in order, to get him into his brother's 
chamber, she found a man under her feet in the floor, 
which turned out to be Elias Poiret lying dead. She 
saw a drawn sword or two in the company, but can- 
not specify who held them. She did not see the pri- 
soners wound any of the Frenchmen, or kill the de- 
ceased; and the deceased's sword was not drawn: 
nor did she see the prisoners in the room after 
the deceased was killed. When Ensign Mowat was 
brought into the room where the dead body lay, be 
did not wax pale, as charged in the indictment, but 
looked very well upon it, desired to see the body, 
and asked the deponent, if she knew who killed 
him? The deponent added, that the Master of Tar- 
bett had seen a coach at the door, and asked her if 
it was to hire, and to whom it belonged? and she 
answered, it was hired by the Laird of Mey, who 
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was in the house; upon which the Master of Tarbett 1691 
said he would see him; and she shewed him into the ^ 
room accordingly. The witness farther added, that 
the occasion of the Master of Tarbett's leaving the 
fire-side where he sat, and going into George Poi- 
ret's room, was to follow Jean Thomson, whom he 
Supposed to have gone into that room. The prison- 
ers had laid aside their swords in the room where 
they were to lodge, as had the Master of Tarbett his 
periwig, before they entered Poiret's room; and Sin- 
clair, the other prisoner, was asleep in Mey's room 
an hour before the disturbance happened. 
• Jean Thomson, late servant to John Brown, vint- 
her, aged nineteen, deposed, That, on the night li. 
belled, between twelve and one, the Master of Tar- 
bett being in her master's house, and calling for a 
drink of ale, desired the deponent to sit down by 
him, which she refused, but afterwards she sat down. 
Being called to draw ale, she went to the cellar and 
drew the ale; when she came up, she did not go into 
the room where the Master was, but sat down on a 
chest at a bed-side, where the Master came and sat 
down beside her; upon which she rose, went into a 
room where she used to lie, and boked the door:^ but 
hearing- a noise in George Poiret's room, she came 
to the door of that chamber, where she found Eik 
sign Mowat, the other servant having before that 
carried in a light, on account of the noise. Mowat 
carried the Master of Tarbett and another person out 
of the room in his arms, and, when Mowat was thus 
taking them out, the Master of Tarbett said to him, 
he would go back and crave the gentleman* s pardon* 
Sooq after, the Frenchmen came down stairs, armed 
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1691 with swords and pistols; their swords not drawn at 
tJUat time. They spoke to their brother George, and 
then went through the hall, Js»ac Poiret having his 
sword drawn. The Master of Tarbett *nd Mowat 
were then in the halt; she did not see them have any 
anus, ^or .assault the Frenchmen. At the«ight.of a 
drawa sword, ^nd the command of her master, who 
by this time was in the lull, sfee went out to caU the 
guard, and, as she went down stairs, heard * shot. 
This witness concurred with the former in deposing, 
that, long before any disturbance happened, Sinclair, 
one of the prisoners, was asleep in another coomj 
and that the Master of Tarbett and Mowat, 09 <com- 
ing into the hpuse, laid aside their sjrcords in the room 
where they were to deep* 

John Brown, r viptper, deposed, That,, on the night 
HbeUed, he was in bed in a little room off the hall, 
and knew nothing of the disturbance in his house 
till Jean Thomson rapped at his door. On this he 
rose hastily, and heard a great noise and crying in 
the hall; and, when he caipe there, lie found Elias 
Poiret tying dead, and nobody in the room beside 
him but Christian £r?kine, lie went instantly to 
call the guard; and, on his return, when they were 
removing the body, he found a pistol in the floor, 
snapped and .charged, and a sword in thp scabbard. 
4s he returned from calling the guard* he raised se- 
veral of the neighbours; one of them, Robert Ait- 
cheson, told him he had seen one of the murderers 
pass. Upon this the witness t&ok a ftndle and bull- 
horn to a fore-stair, where Aitcheson said the mur- 
derer was, and there he found Ensign Mowat, stand- 
ing behind a deal,on a knocking-stone wufcr the fore- 
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stair** He was desired to coo* -out, but made ao ^91 
rqply for a good *pace. The company and consta- v " nrs " i 
Ides then presented muefcets to hu», npon which he 
fame out, Md the company atod constables took a 
sword from him, which they delivered to the de» 
foneot, who, however, did not see the sword t&ei! 
from hto, he being surrounded by the people* The 
award m naked, vmdk bent, and bloody both in 
Made and fcik. The witness ordered the constables 
to carry liowat straight to prisons ttd* days 
when he west *reth die magistrates to the prison, ha 
saw Mowat's right hand with a wound on it. He 
was ateo fgtsent when the surgeon compared this 
swotd with the hole in the deceased's coat, and the 
orifice of the wound: k corresponded with the hole 
to the coat, and the surgeon sidd k did the same 
with the wound. The witness added, that the Mas- 
ter of Tarbett came to his house, on hearing that 
the Laird of Mey and Mowat were there; that the 
coach being gone and the night rainy, he resolved to 
stay and lie with Mey, the deponent having no other 
bed for him* The Master of Tarbett ordered his 
servant to go to his lodgings, and tell that he was 
set to be at home, and to bring him clean linens 
next morning. 

Andrew Fairbairn deposed, he was with the con* 
stables when MoWat was seised; he came not out till 
the muskets were presented. He said he was an un* 
armed man, but on searching him they found a 

* A knocking-stone is a stone-mortar, formerly much used 
ttie common people for beating the husk off barley ere they put 
kijithepou 
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169 1 drawn sword under his coat. The sword was bloody 
from hilt to point, and was much bent, and there 
was blood on Mowat's sleeves. When Mowat heard 
that a man was killed, he desired to see the body, 
for what cause the deponent knows not. On seeing 
it, Mowat said, * God knows who has done it/ and 
there was no emotion or paleness visible in his coun- 
tenance. When the Master of Tarbett was carried 
prisoner before the commandant, he was so appre- 
hensive of bodily harm from the Frenchmen, that a 
stronger guard was sent for, to protect him from 
their fury. 

Robert Aitcheson saw the prisoner Mowat come 
out below the fore-stair when desired, did not hear 
him say he was an unarmed man, but saw the bloody 
sword taken from him. The witness supposed the 
blood to proceed from a wound in his hand. James 
Johnston saw the bloody sword taken from Mowat, 
and imputed the blood to the same cause. 

Robert Brown, surgeon, deposed, he was called 
by the magistrates of Leith, oq the morning after 
the murder, to inspect the wound. The hole in the 
coat corresponded with the sword produced; but as 
for the wound he could only say, that the dimension 
and figure of wounds alter and contract after ten or 
twelve hours. 

The jury, by the mouth of Sir WilHam Ker, chan- 
cellor, found none of the crimes proved. 

Although I am persuaded that an intelligent, jury 
in these days would acquit the prisoners, yet the ver- 
dict in those times was very uncommon, and I am 
by no means certain upon what pripciple it proceed- 
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ed. The jury could hardly refuse a dear assent to 1691 
this proposition, that it was Mowat who killed Eliaa v " nrU 
Poiret. The Master of Tarbett was the first aggres* 
sor in the scuffle, and his assault on George Poiret 
was such as would have excused any immediate act of 
violence with which Poiret could have repelled it* 
But the situation of the Frenchmen, and that of the 
prisoners, came to be reversed the moment that they 
sallied forth of George Foiret's room, entered the 
hall, and assaulted the prisoners with sword and pis- 
tol. As the prisoners were then in actual and immi- 
nent peril of their lives, I apprehend that, supposing 
the killing to be established in the clearest manner, 
the prisoners were entitled to an acquittal, on the plea 
of self-defence* 



John Gillespie, Merchant in Glasgow, John Anderson 
of Dwehitt, and Robert Stevenson, Glazier in Glas- 
gow, for the Murder of Major James Menzies* 

The prisoners were prosecuted at the instance of 1^94, 
Henry Fletcher, brother to the Laird of Salton, 
nearest of kin to the deceased, of Lieutenant-Colonel 
Hume, for the interest of his Majesty's forces, and 
of his Majesty's Advocate. It was charged in. the 
indictment,* that the prisooers having conceived 

* Records of Justiciary, 24tb, 27th, 31st December, 169*; 
2d January, 1695, 
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1694* mortal hatred: at the deceased, did r on tfc* i dth of 
v * v% * October ptecedmg, enter x garden upon the land* of 
Ibdnfield, where they understood the deceased was 
walking, amd upoft seeing bim, Aey, or one o* 
otbef of theftt, did discharge gun* and pistol* a* hinr, 
and also struck hi» a blow on the head, which* fate* 
t«ed hfcskutt, o£ enter other of which wo«d&fee 
Kaiatt&f expired; Or, a* tost, thac they were guftey 
art and part of this murder* / 

The defence stated for the prisoners wag, that, k» 
October las*, hi ateencet of the Colonel and Lieute* 
Bant Colonel Lord Lindsay's wgiawnt, the* quar- 
ter ed at Gksgow r was commanded by the deceased 
Major Menzics: that the Major srcritanaidly apprehend* 
ed several inhabitants, burgesses of Glasgow* add 
kept them in custody of the military on pretence of 
their being deserters, but who really were not such: 
that complaint having been made to the magistrates 
by the persons confined, they desired the Major to 
bring, these persons before thtjn, that the complaint 
might be tried conform to the act o£ Privy Gotrail, 
16th December* 1692, but the Majpr absolutely re- 
fused to comply with their desire. The magistrates 
issued a formal edict, requiring him to produce the 
complaifrtrt, but tftift ako< he tftared with the ftiost 
pointed contiettftpt. Pro&edfag t?hen wkh the tit* 
most geatfenett* tbey dtatoanded 1 a conference, to 
which the Major hsmmg con«ent*d v tie Provost, two 
of the baillies, and Mr. Robert $a*fa, town-ctorlb* 
met with* Major Mewzries aad three' captain* of hi* 
regiment, in the town-clerk's chamber. The con- 
ference began wkh the Provost's desiring of the Ma- 
jor that the prisoners might be brought before them, 
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and Mr. Park, the town-clerk, in a very civil man- 1694 
ner, joined in the request. Upon this, an alterca- 
tion between the Major and the Town-clerk took 
place; the Major gave him bad language, and struck 
him with a cane, he, the Town-clerk, having no 
weapon inhis hand. On this they wrestled, and be- 
ing separated by the company, and while the Town- 
clerk was held by Captain Jarvais of Lord Lindesay's 
regiment, the Major drew his sword, and run the 
Town-clerk through the body, of which he died in- 
stantly. The Major marched off sword in hand, re- 
paired to the guard-house, ordered his men to charge 
their muskets, drew them up across the street three 
file deep, and set them to guard passes in order to 
favour his escape, mounted horse and fled. 

Upon thij, Mr. Francis Montgomery, one of the 
Lords of Priry Council, ordered such of the inhabit* 
ants as could be soonest got ready, to pursue and 
apprehend the murderer. In obedience to this or- 
der, the prisoners went in pursuit of the Major, came 
to a garden at Rain field, where they were informed 
he skulked. On coming up to him, they charged 
him with the murder of the Town»clerk, and desired 
him to yield himself prisoner; but this he refused, 
and opposed them with a drawn sword, upon which 
he was killed. Various arguments in point of law 
were also offered for the prisoners, and much casu- 
istry was likewise advanced for the prosecutors. — 
These debates occupy fifty pages folio of the criminal 
record; but it were superfluous, or improper, to 
state them here. 

The Court sustained the indictment against the 
prisoners, as relevant to infer the pain of death; but 

Aa 
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1694 they also sustained this defence as sufficient entirely: 
s ** r * J to cast the indictment, viz. that they pursued the 
Major by order of a Privy Councillor, or of the ma- 
gistrates of Glasgow, proceeding upon the notoriety 
of the murder; unless the prosecutors should prove 
that the Major offered to surrender himself before at- 
tacked by the prisoners. This again they sustained 
relevant to set aside the defence, in respect to such 
of the prisoners only, as did actually kill, or give 
command to kill the Major; but by no means to in- 
fer art and part against any of the other prisoners, 
they being versantes in licito. 

THE PROOF. 

Robert Pollock, younger of MUnbourne, deposed, 
he was at Rainfield on the 19th of October last, 
where he saw the three prisoners, but none of them 
had arms except Dovehill, who had a carabine, but 
it was not he who killed the Major* for the former 
was standing with the witness at the garden door 
when they heard the shot. Upon going up to the 
place, they saw the Major lying on his back dead, 
his face bleeding, and a drawn sword in his hand 
across his breast. Afterwards, when they came to 
Renfrew, he heard the prisoner, Gillespie, acknow- 
ledge he shot the Major; but the witness did not see 
him have any fire-arms in his hand, nor did he see 
Gillespie either receive from, or return any arms to 
Dovehill. When Gillespie first acknowledged that 
he shot the Major, he did not speak of the tatter's 
having made any resistance; but, after he was taken 
into custody, he declared, that, if he had not done 
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the thing he did, the Major would have run him 1694* 
through the body. v-nr ° 

Peter Paterson, late baillie of Renfrew, went with 
the three prisoners into the garden of Rainfield the 
night Major Menzies was killed} is uncertain whe- 
ther all the prisoners had arms, only that Dovehill 
had one or two pistols. He did not see Dovehill 
give a pistol to Gillespie, but, after the Major was 
killed, saw Gillespie deliver a pistol to Dovehill, say- 
ing, * there is your pistol/ Dovehill and young Miln- 
bourne, a former witness, stood at the garden door, 
while the deponent going forward with the two other 
prisoners, Gillespie and Stevenson, came up with the 
Major, and one of them said to the deponent, ' Bail- 
' lie, here is a man/ The man called out, ' What 
1 is the matter, Sir? 9 to which the witness answered* 
there was a man shin in Glasgow; that the slayer 
was supposed to be skulking hereabout, 4 and if you 
* be the man, God Almighty forgive you/ The 
person replied, ' it is none of your business/ One 
of the prisoners then called out, < Dovehill* here is 
c the man/ The Major cried with an oath, ' What 
' have the rascals ado with me*' immediately drew 
his sword, and advanced upon them in great rage* 
the deponent and the prisoners retreated; he then 
heard a shot, but knows not whether it came from 
Gillespie or Stevenson, When he returned, he saw 
the Major lying on his back dead, and bis. sword in 
his hand, lying across his br?ast t 

Captain Jarvais, of Lord Liudesay's regiment, % 
witness adduced for the prisoners, was present at thq 
conference between the Provost of GJasgo\y apd Ma- 
jqr Menzies. H§ fce&rd the Rlajpc calj the Towrv- 
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1694 clerk « a fool/ and the clerk answered him, « he was 
***** 4 but an ass/ Upon this the Major struck the clerk 
over the head with his cane, and the clerk return- 
ed a very severe blow with his fist. The company 
separated them, and the Major drew his sword, 
made a thrust at the clerk, who immediately cried 
out he was wounded, and clapped his hand on the 
wound; and, as he was going to another room, the 
deponent saw the clerk fall, and lie on the floor. 
The witness went to the guard-house, but found the 
Major was fled. The clerk had no arms. 

Simon Tennent, one of the baillies of Glasgow, 
heard the Major call the Town-clerk a fool, and the 
Town-clerk call the Major an ass; saw the Major 
strike the former with his cane. The parties then 
grappled, and were separated, when the deponent 
saw the glance of a sword pointed towards the clerk, 
who immediately cried out, 4 a surgeon,' and died 
in about seven minutes. He was told by all the com- 
pany it was the Major who killed the clerk; and the 
latter, at the time of his death, had no arms, not 
even a staff, in his hand. 

James Gemmill, junior, merchant in Glasgow, on 
the day Mr. Park was killed, saw the Major come 
out of his, the Town-clerk's chamber, in haste, want- 
ing his wig, and his sword drawn; saw him wipe 
his sword with the lap of his coat, and return it into 
its scabbard. Before the Major could arrive at the 
guard-house, whither he was going, the deponent 
heard that the clerk was wounded, and theq was 
told he was dead. 

Captain Lindesay, of Lord Lindesay's regiment* 
was present at the scuffle between Major Menzies and 
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the Town-clerk; saw the Major's arm in the attitude 1694 
of pushing with a sword; and, immediately after the *^ V * J 
lounge, the clerk cried he was wounded. The for- 
mer left the room without his wig; the deponent 
took up the wig and followed, accompanying the 
Major to the Gorbals, where he took horse and fled. 

William Napier, Provost of Glasgow, was in the 
Town-clerk's chamber the day he was killed. Upon 
the notoriety of the murder and flight, he gave or* 
ders to the three prisoners to pursue and apprehend 
the Major. 

Mr. Francis Montgomery, one of the Lords of 
Privy Council, deposed, that, on the day of the mop. 
der, he was applied to by the Provost and Magistrates 
of Glasgow, to concur with them in securing thfe 
peace of the city, which was in an uproar. The de- 
ponent went to the Town-clerk's chamber, whose 
dead body he found lying on the floor, and every 
body crying that Major Menzies wag the murderer. 
The deponent concurred with the Magistrates, in or- 
dering Dovehill, then in the room, to take some of 
the honest town's-folk along with him, and to pur- 
sue and apprehend the murderer; upon which the 
people dispersed peaceably. 

The jury unanimously found the indictment not 
proved, found the prisoners' defence in terms of the 
interlocutor proved; and found it not proved that 
the Major offered to surrender himself, upon which 
the prisoners were dismissed from th£ bar. — They 
had little regard for the Major's memory who raised 
so absurd a prosecution. 
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George Cumming, Writer in Edinburgh 9 Jbr tlic Mur- 
. der of Patrick Fakonar, Soldier in Lord Linde- 
say's Regiment. 

695 ^ HE indictment set forth, that the prisoner, being 
upon the street of Portsburgh, a suburb of Edin- 
burgh, on the 5th of the preceding month of Sep- 
tember, between nine and ten at night, the deceased 
Patrick Falconar, and other two soldiers of Lord 
Lindesay's regiment, walked peaceably by htm in 
the way to their quarters^ when the prisoner gave 
the soldiers opprobrious language, and, without any 
just provocation, drew his sword, with which he 
maliciously run the deceased through the body, of 
which he died within twentyrfbur hours. 

The parties were pretty much agreed as to the 
facts which gave rise to this prosecution: That the 
prisoner, entertaining a notion that the soldiers had 
made a rude answer to his companions, who in- 
quired of them what o'clock it was, gave the sol- 
diers abusive language, upon which they went up 
to him, and attacked him with their drawn bayo- 
nets:* that the prisoner received them with a drawn 
sword, and, after some skirmishing, killed the de- 
ceased. 

Defences were made by the prisoner's counsel, 
and answers by the public prosecutor; but as, in a 



# Rec. of Just, 11th) 18th, 20th, 21st November, 1695. 
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subsequent trial,! I shall have occasion to treat as 1695 
\ fully as the nature of this work will admit, of the Sm * rsJ 
' distinction between murder and manslaughter by the 
law of Scotland, of culpable and casual homicide, of 
killing upon provocation, or in self-defence, I shall 
here state only the heads of the defences, and an- 
swers that were made in the course of this trial.— 
It was alledged for the prisoner, lmo, That he enter- 
tained no malice prepense against the deceased; and 
that this was but an accidental rencounter; 2rfo, That 
he killed the deceased in self-defence; Stio, Whereas, 
it was argued, that, when the deceased, and his fel- 
low soldiers advanced upon the prisoner with drawn 
bayonets, he should not have received them with a 
drawn sword, but should have endeavoured to ap- 
pease their fury, or should have fled; it was answer- 
ed, that argument and entreaty were very unequal 
weapons to contend with pointed steel; and that there 
was no obligation on the prisoner to fly. It was re- 
plied by his Majesty's Advocate, that there was no 
necessity for charging the murder to have been pre- 
meditated; for manslaughter, in the eye of the law, 
did in itself imply guile and malice, unless the con- 
trary was proved. 2rfo, That the plea of self-defence 
was only competent to him who sustained a wanton 
attack, not to one who, by provoking language, had 
drawn the attack upon himself: that the prisoner 
was the cause of the quarrel, had given rise to the 
injury, and was thereby debarred from pleading self- 
defence against an assault instigated by his own inso- 
lence. 

* Trial of Carnegie of Finhaven, for the murder of the Earl 
of Strathmore* 
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THE PROOF. 

James Porteous, apothecary in Edinburgh, deposed, 
that, in the beginning of September last, he was one 
evening in the street of Portsburgh, between nine 
and ten o'clock, in company with three other per- 
sons, of whom the prisoner was one. The prisoner 
went to a house to call for his cloak, and the de- 
ceased, with two other soldiers, came up with the 
deponent and his companions, who asked at them, 
' what o'clock it was?* He cannot be positive what 
answer they made) but the prisoner, who was a 
little way behind them, called the soldiers sons of 
whores and sons of bitches. The soldiers asked what 
he said, and he repeated the words, calling, at the 
same time, to his companions to beat the soldiers* 
The soldiers then-drew their bayonets, passed by the 
deponent and his companions, and went up to the 
prisoner, who advanced to them, and, when he was 
within sword's length of them, drew it, and, within 
a quarter of an hour, the deponent heard one cry, 
Murder! That same evening he called at the prison- 
er's lodging, whom he found in deep concern, de- 
claring he had given the soldier a stab, and he was 
afraid it would prove mortal: at the same time be 
drew his sword, and spit upon it, endeavouring to 
wipe the blood off it. The prisoner came next morn-* 
ing to the deponent's chamber, told him he had been 
at Lauriston, and there was very bad news; the sol- 
dier was dead- 
John Hall, writer , in Edinburgh, was returning 
from the country one evening in the beginning of 
September, with the prisoner and other two com- 
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rades. When they came nigh the West Port, the IS95 
\ prisoner went to a house for his cloak. In the mean ***** 
time three soldiers came up with the deponent and 
his companions. He cannot be sure what answer 
the soldiers made, when asked what o'clock it was; 
but the prisoner called out to them, ' Ye sons of 

* whores, what answer is that to give to gentlemen? 9 
On this the soldiers drew their bayonets, passed the 
witness, and went up to the prisoner. In a little 
he heard the clashing and saw the glancing of swords; 
upon which he went up to the combatants, and re- 
lieved the prisoner of one of the soldiers with whom 
he was engaged} and, very soon after, he heard one 
cry Murder! He then went off; and, in his way, he 
called at the house of one Widow Lindesay, who told 

| him that the prisoner had been there with his sword 
drawn, and had left word, that he had gone home, 
whither the witness followed him. He found him 
sitting pensive and exceeding sorrowful, expressing 
his fears that the soldier had got a mortal wound. 

! The deponent saw blood on his sword, went with 
him next day to Laurieston, and, when they heard 

I that the soldier was dead, the prisoner clapped his 
hand on his thigh, and was greatly agitated. 

Two surgeons swore, that, upon being called to 
the deceased, they found him run through the body 
with a small sword; that the wound was mortal, and 

1 . he died of it next day. 

The jury returned this verdict: * They, all in one 
' voice, find proven, that some words falling out 

* between George Cumming, the pannel*, and three 
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' soldiers, in the West Port, in the month of Sep- 
4 tember last, tJie soldiers drew their toyonfi ls, and 

* advanced to the said George, who x when the soldiers 
' were within the length of his smrd, drew the same, 
1 and, dtfencling himself, Patrick Fakonar, one of 

* the three soldiers, was killed; whereby the assize finds 
c the pannel guilty of manslaughter.' The Court 
sentenced THE PRISONER TO BE HANGED, 
AND HIS PERSONAL ESTATE TO BE FOR- 
JEITED. 



To condemn an innocent man to death, by the 
sentence, and forms of law, has ever been looked 
upon as one of the greatest moral evils. From the 
general aversion of mankind to inflict undeservedly 
the pain, and, what is infinitely worse, the ignominy 
of a public death, I hope it is a case which has rarely 
happened, except through the bloody ministers of 
clerical superstition, and imperial power; the last of 
which makes a sport of life and liberty, while the 
first claims a still wider dominion, over life, liberty, 
and understanding} over liberty not only of action, 
but of thought. 

To maintain that there is no difference, in the de- 
gree of moral turpitude, between a deliberate mur- 
der, and a rencounter originating from sudden pro- 
vocation and terminating in death, is to contradict 
the perceptions of the understanding, and the feel- 
ings of the heart: and it does not appear that, in this 
article, the old law of Scotland was repugnant to our 
judgement or our feelings. The absurd proposition, 
that there is no distinction between murder and man- 
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slaughter, between deliberate assassination and kill- 1695 
ing of a suddenty, appears ta be of no older date y ^ J 
than the Restoration. At that period our courts of 
law became highly tyrannical; and those who pos- 
sessed a criminal jurisdiction displayed what, indeed, 
was no novelty in this country, a very sanguinary 
spirit. A celebrated lawyer*, who scrupled not to 
sacrifice abilities and principle at the shrine of des- 
potism, has left a specimen of his attempt entirely to 
set aside trial by jury.f The mode of proceedings in 
our criminal courts, in the tyrannical and turbulent 
reign of Charles II. by the address of the King's 
counsel, underwent a material innovation. In our 
records previous to this sera, juries are found to have 
returned a general verdict of guilty , or not guilty; 
the words of stile were, ' fylit culpable and convict, 9 
or, ' clean and atqtdL 9 But, after the Restoration, 
prosecutions became so frequent against rebels, cove- 
nanters, ahd attendants upon conventicles, that it 
was matter of difficulty to get a jury to find a verdict 
against a state criminal, particularly an attendant 
upon conventicles. His Majesty's Advocate, to evade 
this reluctance, fell upon a device which almost to- 
tally annihilated the powers and purposes of a jury. 
It was, to introduce a doctrine, that, in no case what- 
ever, the jury had a right to exercise their judge- 
ment upon any point, except the evidence relating 
to the different facts charged in the indictment: that, 
in every case, they were to decide merely upon the 
fact; and that it was the province of the judges to 

* Sir George Mackenzie. Atnot's Hist, of Edin. p. H9L 
f Mackenzie's Criminals, tit. Assizers. 
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1695 determine the import of their verdict, in the scale of 
guilt, from a capital crime down to pure innocence; 
that, therefore, it was the business of the jury not 
to find guilty or not guilty, but proved or not proved; 
and to apply such findings to the different charges, 
trifling or important, exhibited in the indictment* 

The lawyers for the Crown devised another expe- 
dient which degraded jurymen from the palladium 
of liberty, to a senseless instrument of tyranny; an 
expedient which vested the power of convicting in 
the judges, when the jury doubted not only of the 
Criminality of the fact, but even of the fact itself. For 
this purpose they drew up their indictments very cir- 
cumstantially, not only stating the crime, but also 
the minute facts, trifling or important, from which 
they inferred the prisoner's guilt, and, upon these 
indictments, the Court used to pronounce an inter- 
locutor, finding either the crime in general, or the 
facts and circumstances specially libelled, relevant to 
infer the pains of law, When it was suspected that 
a jury would scruple to find a crime in general prov- 
ed, they were required to return a special verdicL 
Accordingly, they were often weak enough to return 
a verdict finding proved a long chain of circumstances 
specified in the indictment, leaving it entirely in the 
breast of the judges to determine whether these cir- 
cumstances did establish the fact libelled, 

Thus, in the trial of Robert Carmichael, school- 
master, for the murder of one of his scholars, a son 
of Douglas of Dornock, it was proved that the boy 
was in perfect health at two in the afternoon, when 
Jie went to school, and that before three he was. car- 
ped out of it dead* It was found by the jury that 
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the prisoner did three times successively make the 1695 
deceased be held up, and severely lashed him on the 
' back and hips, c and in rage and fury, did drag him 
' from his desk, and did beat him with his hand upon 
* the head and back, with heavy and sore strokes, 
' and after he was out of his hands he immediately 
' died/ That, after the boy's death, the side of his 
head was swelled, and there were livid marks on it; 
and the mark of many stripes on his legs and thighs. 
Although these circumstances, as well as a rattling 
noise in his breast upon the third beating, and a good 
quantity of blood being found under his body after 

I death, (which had issued from the stripes on his 
back,) afford complete conviction* that he died of the 
beating; yet the lenity of the Court in this instance 
seemed to increase with the barbarity of the criminal, 

I for they only sentenced him— A) receive seven stripes, 

| and to be banished Scotland for Iife.\ 

It is obvious, that, from the moment these ini- 
quitous doctrines were acquiesced in, the palladium 
of liberty was gone. Facts might be charged, of 
which the guilt, or degree of guilt, depended sole- 
ly upon the intention which directed them. A fact 
might be indisputable; yet the intention of the ac- 
cused might be justifiable, or at least might not 
amount to the degree of criminality charged in the 
indictment; yet by thb doctrine the jury would be 

i v mere cyphers, the Court alone would decide. Facts 

i of the most criminal nature, circumstances trifling 
or indifferent, might be blended in one indictment; 

* The body of the deceased was not opened, 
f Records of Justi^ary, January 15th, 16th, I9th, 1700. 
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1695 and, in such case, a special verdict would leave the 
prisoner at the mercy of the Court, which it is the 
grand purpose of the trial by jury to prevent. I have 
discovered an instance of the Court's actually taking 
advantage of a circumstance of this sort. In the trial 
of Captain Douglas, and two other men, for com- 
mitting a rape on Christian Davidson,* the jury found 
* the violent ravishing Christian Davidson, or being 
' art and part thereof, not proven. 9 But found, that, 
on the night libelled, Captain Douglas left, for three 
quarters of an hour, a company with which he was 
drinking; and that, on his return, he told the com- 
pany, when challenged for his absence, ut virgznem 
deflorasset, and shewed his knee dirtied with mud* 
The Court fined him in 300 merks. There is an- 
other case in which the jury made an absolute sur- 
render of their privileges. In the trial Of Marion 
Lawson for child-murder, they found the prisoner 
not guilty, in respect of no probation ;f but, in respect 
of the presumptions, remit the prisoner to the consider- 
ation of the Court. The Court sentenced her to be 
whipped and banished. 

In this case of Cumming, there were no circum- 
stances to entitle the Court to pronounce upon the 
prisoner the poena ordinarta, the ordinary penalty of 
murder. The verdict of the jury set forth, that some 
words fell out between the prisoner and the soldiers; 
but did not find who gave rise to the verbal injury. 
But, supposing* the opprobrious expressions used by 
the prisoner to have proceeded from mere wanton- 

* Records of Justiciary, 8th, 22d, 23d Feb. 1697. 
f Ibid. 1st Aug. 1662. 
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ness, I apprehend it did not entitle three men, with 1695 
drawn swords or bayonets, to assault one. And it 
* cannot be maintained, without the height of absurd- 
ity, that this one, even after having used insolent 
language, was to stand tamely and have his throat 
cut for his impertinence. The .jury found that the 
prisoner, in defending himself, kiUed the deceased: 
the Court condemned the prisoner; therefore, the 
Court condemned a man to be hanged fir defending 
himself. The same judges* who sat on this trial pro- 
nounced the dreadful doom on the youth, who aton- 
ed with his blood, for entertaining, on religious 
matters, opinions dissonant from those of the times. 

How juries came to recover their dignity and im- 
portance,, will be seen in the subsequent trial of Car- 
negie of Finhaven. 



James Carnegie of Finhaven % for the Murder qf Charles 
Earl qf Strathrnorej 

Counsel for the Prosecutors, Counsel for the Prisoner^ 
Dun. Forbes of Calloden, Esq. Robert Dundas of Arnis- 
his Majesty's Advocate, See. ton, Esq. Sec. Sec. 

The prisoner was prosecuted at the instance of 1728 
Susanna Countess of Strathmore, relict of the de- 

* With the exception of James Falconer, Lord Phesdo, yho 
sat not on the trial of Aikenhead. See infra Blasphemy, Aiken- 
. head.- 

t Records of Justiciary, 10th July, 1st, 2d, 3d August, 1728. 



1728 ceased, of the Honourable James I*yon, his brother, 
and nearest lawful heir, and of his Majesty's Advo- 
cate* for the murder of the Earl of Strathmore. It 
was charged against the prisoner in the indictment,* 
that, having a causeless ill-will at the deceased Earl 
of Strathmore, and conceiving deadly malice against 
him, he, on the 9th day of May preceding, between 
the hours of eight and nine at night, without the 
least provocation then given by the Earl, did assault 
him with a drawn sword, and feloniously murder 
him, by giving him a thrust with the sword into the 
belly, and through the intestines, till it came out at 
his back, whereof he died on the Saturday after; or, 
at least, that he was guilty art and part of murder, 
or manslaughter, or one or other of them. 

Long, learned, and ingenious pleadings, were 
made on the conclusion of the indictment; the coun- 
sel for the pursuers maintaining, that it inferred the 
puns of death; and those for the prisoner contend- 
ing, that it inferred but an arbitrary punishment. 
The Court appointed informations in writing to be 
lodged on both sides. 

Substance of the Pursuer's Information. 

The information for the pursuer relates to the de- 
fences stated, viva voce % for the prisoner, and its pur- 
pose is to obviate them. It is there contended, that, 
by the Mosaic law, c whoso sheddeth man's blood, 

* This case is published at large in the State Trials, vol. IX. 
p. 26. It occupies 35 pages folio. It is also published separate- 
ly in 131 pages octavo. 
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' by man shall his blood be shed: 9 that the benefit of 1728 
the cities of refuge was only granted where the kill- 
ing was merely accidental, since it was declared, that 

* he who smites with a throwing stone, or with a 
c hand- weapon of wood wherewith a person may die, 
c and he dies, the murderer is surely to be put to 

* death: 9 although the argument is conclusive, that 
wherever, by the law of Moses, capital punishments 
are allowed, such punishments are lawful; it is not 
equally clear, that in those cases where the power's 
of the law are suspended by the jus asyli y affocdfed 
in the cities of refuge, which was established by po- 
sitive precept, that, in similar cases, in countries 
where no such privilege is allowed, no such precept 
established, the punishment should not be capital. 

That, by the civil law, slaughter, in an affray, was 
punishable by death, from which neither passion nor 
v provocation exempted, which is clear from it being 
stated to the Emperor, whether a husband, who, 
urged by the vehemence of his grief, should kill his 
wife caught in adultery, be punishable as a murderer, 
a case which could not have needed a reference, if 
passion and provocation had mitigated the punish- 
ment. 

There next follows an elaborate and very lame ar- 
gument, to prove, that, by the old statute law of 
Scotland, little distinction was made between pre- 
meditated murder, culpable homicide,* and manslaugh- 

* I embrace with great satisfaction this opportunity to mention, 
that the Court of Justiciary has now solemnly repudiated this ab- 
surd and iniquitous doctrine. In the libel at the instance of John 
and William Stewarts, against Lieutenant George Storey, for 

Cc 
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1 728 t er . It is argued, that by the practice of our criminal 
Courts, still less distinction is made between these 
degrees of guilt. Indeed, that, to make any distinc- 
tion at all, is directly repugnant to act 22d Charles 
IT. A. D. 1661, and to the uniform decisions of the 
Court of Justiciary from that period to the present. 
And a variety of criminal cases in support of this 
doctrine are adduced, which confirm it in a wide la- 
titude qf absurdity and cruelty. From all these, the 
following conclusion is drawn: c That neither the 
« drunkenness of the pannel, (i. e. prisoner) nor pro- 
c vocation given him, nor the suddenty upon which 
' the fact was committed, can afford a defence to the 
' pannel to exculpate the slaughter, or lessen the or- 
€ dinary punishment. 9 

That the only defence urged for the prisoner which 
was at all plausible, was, that intending to kill one 
man, he had killed another; instead of Lyon of 
Bridgeton, against whom the blow was directed, 
he had killed the Earl of Strathmore. On this branch 
of the argument, the information justly concluded, 
on the authority of the civil law, and of common 
sense, that, if the intention be murder, it makes not 
the least difference that another person than he at 
whom it was directed shall receive the mortal blow. 

the murder of William Stewart, surgeon in Paisley, the jury, 
conform to the recommendation of the Court, returned the follow- 
ing verdict: • All in one voice find the pannel, George Storey, 
4 not guilty of the murder libelled; but, at the same time, find him 
• guilty qf culpable homicide/ — The Court sentenced the prisoner, 
Storey, to pay 1000 merks of assythemcnt, i. e. solatium^ dama~ 
ges, to the private prosecutor, and to undergo eight months im- 
prisonment.— Records of Justiciary, January 24th, 25lh, 29th, 
1785. 
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It is next contended, that, by the law of England, 1728 
killing of a suddenty, in many cases, is deemed mur. ****** 
der; that, in such cases, malice prepense is often 
presumed; and that the facts, as stated by the pri- 
soner, would be sufficient warrant for a verdict of 
murder by the law and practice of England. % 

Substance qf the Irtformationfor the Prisoner. 

It sets out with the declaration made by the pri- 
soner at the bar, when asked by the Lords if guilty 
or not? in these words: ' My Lords, — I find myself 

* accused by this indictment of maliciously murder- 
c ing the Earl of Strathmore; but, as to any ill-will, 

* malice, or design to hurt the Earl, God is my wit* 
' ness I had none: on the contrary, I had all the due 

* regard, respect, and kindness, for his Lordship, that 
c I ever had for any man. I had the misfortune that: 

* day to be mortally drunk, for which I beg God's 
> pardon; so that, as I must answer at God's great 
' tribunal, I do not remember what happened after 
4 1 got the affront your Lordships will hear of from 

* my lawyers. One thing I am sure of, if it shall 
c appear that I was th? unlucky person who wqund- 
' ed the Earl, I profest before God, I would mu,ch 

* rather that a sword had . been, sheathed in ihy owq 
' bowels. And, fc fyrth£r, I declare, that 1 do not so 
' much as remember that I saw the Earl after I came 
' out of the kennel,, and, even not so much as the 

* drawing of my sword; an*?* therefore, I t cannot ao 

* knowledge the libel as it is libelled/ 

The facts are then stated which gave rise, to this* 
trial, vte. that, tin Thursday the 9th of May, the 
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1728 Earl of Strathmore, the prisoner, and others, dined 
at the house of a gentleman, whose daughter's fune- 
ral they had been invited to witness, and drank 
pretty freely: that, after the funeral, they went to 
a tavern in Forfar, where they again drank plenti- 
fully, and the prisoner was much overtaken with li- 
quor, and Mr. Lyon of Bridgeton treated the pri- 
soner with insulting and impertinent language? that 
the Earl of Strathmore went to visit the Lady Auch- 
terhouse, a sister of the prisoner's, who accompanied 
his Lordship. Bridgeton followed them, renewed 
his impertinent language, prescribed to the prisoner 
how he should dispose of his daughters in marriage, 
and settle his estate, having no sons; upbraided him 
with being in debt; insulted the Lady in whose house 
they were, griping her arm rudely, so that Lord 
Strathmore thought proper to break off the visit. 
The prisoner and Bridgeton followed the Earl, and, 
when they came to the street, some words passed; 
and Bridgeton, speaking of the prisoner, said, c God 
* damn him, 9 then took him by the breast, and push- 
ed him over head and ears into a dirty kennel two 
feet deep, where, in his drunken condition, he might 
have been suffocated, had not a servant of the Earl's 
helped him out, which servant expressed, at the 
same time, his indignation at Bridgeton in these 
words, € Sir j though you be a gentleman, you are un- 
€ civil: 9 that Bridgeton walked off, turned about to 
the prisoner, and folding his arms across his breast, 
laughed him to scorn. The prisoner then, being re- 
covered out of the kennel, drew his sword, and with 
a staggering pace advanced to Bridgeton, and made 
a push at him, when the Earl hastily turning about, 
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and pushing Bridgeton aside, received the fatal 1728 
wound. ***** 

From this state of facts, the counsel for the pri- 
soner proposed this defence, Into, That killing is 
not murder, unless forethought malice against the 
person killed be either proved or presumed: that 
neither of these was the present case, for no antece. 
dent malice was charged against the prisoner in the 
indictment, so could not be proved* and the circum- 
stances of the fact excluded malice from being pre- 
sumed; for it was charged that the push was aimed 
at Bridgeton, not at the deceased; consequently no- 
malice could be presumed to be entertained by the 
prisoner, towards a person against whom the blow 
was not directed. 2rfo, That the prisoner could not 
be more guilty in killing the Earl of Strathmore, by 
the thrust directed at Bridgeton, than in killing 
Bridgeton himself; yet such was the provocation 
given by him to the prisoner, that had Bridgeton 
been killled, c it would have been constructed only 
* as casual or culpable homicide/ 

It was then contended for the prisoner, that kill- 
ing in such circumstances was not capital by the di- 
vine law. The divine law was branched into two 
parts, the law of nature, and the law of Moses. By 
the law of nature, it was argued, every action must 
be construed according to the intention of the actor; 
and that the claed of a man, if not proceeding from 
his will, was not different in point of merit or de- 
merit, from the act of an irrational creature, or from 
an effect produced by inanimate matter: that the 
prisoner obviously had no intention to kill the Earl 
of Strathmore, consequently he could have no crim- 
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1728 inality in having occasioned his death. According 
to the Mosaic law, it was contended, in a very pro- 
lix argument, that it was immaterial whether the 
mode of exempting from punishment be in form of 
absolving from trial, or of flying into a city of re- 
fuge, or other sanctuary; and that, by the law of 
Moses, the benefit of a city of refuge was hardly ne- 
cessary in such a case as the prisoner's. By this law, 
the cities of refuge were appointed as an asylum to 
such as had killed a man without malice prepense, 
or, in the language of scripture, without hating him 
in time past, i. e. a hatred of three days standing. 
But that the act of killing one, when the purpose was 
to another, was a case not stated in holy writ. 

Upon the civil or common law, various positions 
were maintained; Into, That culpable homicide was 
not capitally punished; 2do 9 That homicide commit- 
ted upon such high provocation as was here given 
by Bridgeton to the prisoner, would, by that cele* 
brated system, have been deemed only culpable ho- 
micide; StiOy That the prisoner's intention to kill 
not being pointed at the Earl of Strathmore, but the 
assault, Of whatever nature, being directed against 
another, the death of the Earl occasioned by such 
assault could amount only to casual, or at most cul- 
pable homicide. 

The counsel for the prisoner then successfully 
maintains, that, by the old statute law of Scotland, 
and particularly by James I. Parliament 3d, act 51. 
distinction is made between premeditated murder 
and killing of a sudderity upon provocation, in the 
latter yof which cases, the benefit of the sanctuary, 
which the church had obviously founded upon the 
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asylum of the cities of refuge* was allowed to the 1728 
manslayer. And if, with the abolition of Popery, 
the privilege of the sanctuary was also abrogated, that 
to alter thereby, an4 (Q aggravate the civil punish- 
ment of crimes, must either have proceeded from 
an omission of the legislature, or the over great zeal 
of the times* 

An ingenious but more doubtful argument follows 
to show* that, by the act Charles II. Parliament 1. 
c. 22. ' for removing of all question and doubt that 
c may hereafter arise in criminal pursuits for slaugh- 
' ter,' the casual homicide which was thereby declar- 
ed to be exempted from capital punishment, did truly 
imply slaughter not merely accidental, but that which 
was in some degree culpable* It must indeed be con- 
fessed, that, considering the infinite importance of 
this statute to our lives and safeties, it is expressed 
in a scandalous degree of inaccuracy, obscurity, or 
absurdity; and that, with the rest of our penal laws, 
it requires a revisal and explanation. 

The information next endeavours to obviate the 
cases in point adduced by the pursuer, to prove that 
no distinction was made by the Court between mur- 
der and manslaughter: and states on the other hand 
certain decisions to show, that a capital punishment 
was not applied in some cases which were ' neither 
4 merely* casual nor in self-defence.' 

Finally, it maintained on behalf of the prisoner, 
' that manslaughter is in effect not punishable at all 
c in England, 9 and that culpable homicide only in- 
ferred an arbitrary punishment. 

The Lords pronounced the Jbllowing judgement: — 
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1728 < Rnd, That the pannel having, by premeditation and 
'forethought felony, with a sword or other mortal 

* weapon, wounded the deceased Charles Earl of 
' Strathmore, of which wound, he the said Earl soon 
' thereafter died; or, that he the pannel was art and 
' part thereof, relevant to infer the pains of law; but 
' allow the pannel to prove all facts and circumstances 

* he can, for taking off the aggravating circamstances 
1 of forethought and premeditation: also find, that 
4 the pannel, time and place foresaid, having, with a 
' sword or other weapon, wounded the said Earl, of 
' which wound his Lordship soon died, nr that the 
'pannel was art and part thereof, separatim relevant 
« to infer the pains qfkcw; and repel the defences pro* 
' posed for the pannel; and remit him and the indict- 

* meat, as found relevant, to the knowledge of aa as- 
♦size.* 

THE PROOF. 

John Ferrier* deposed, that, at the time and place 
libelled, he heard Bridgeton ask the prisoner if he 
would give his daughter to Lord Rosehill? to which 
he answered, No. Bridgeton then asked him if 
he would drink a bottle of wine, and drink the 

* The first witness who was examined in this cause, was Ro- 
bert Hepburn, smith in Forfar. So little regard did the Court 
pay to the roles of law in receiving of evidence, so much did they 
seem bent against the prisoner, that they admitted this man a 
witness, although it was objected to him, and the objection clearly 
proved in Court, that, since his citation to be a witness, he said 
« That he thanked God he now had an opportunity to hang him (the 

* prisoner) and would do it if he could* 9 
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Ringh health? and upon the prisoner's refusing, H28 
Bridgeton took hold of him by the breast, and vio- V ^ vx-P 
lently pushed him into the kennel, saying, c Go and 
c be damned, and your King George whom you love 
* so well.' - The kennel was deep and dirty, the pri- 
soner was immersed into it, but not entirely covered? 
his face, however, when he came out of it, was al- 
most as black as his coat. He was helped out of the 
gutter by a servant of Lord Strathmore's. When- 
ever he got upon the street, he drew his sword and 
run towards Bridgeton, who, upon seeing this, laid 
hold of Lord Strathmore's sword and endeavoured • 
to pull it out. Lord Strathmore then turning about, 
pushed off Bridgeton, at whom in the mean time the 
prisoner made a thrust with his sword; Lord Strath- 
more at that instant was pushing Bridgeton aside and 
advancing to the prisoner, and the prisoner stagger- 
ing forward, followed the thrust upon Lord Strath- 
more; then the company became so intermixed, that 
the deponent did not see where the thrust landed. 
Soon after he saw Mr. Thomas Lyon, his Lordship's 
brother, with his sword beat the prisoner's swoVd 
out of his hand, who run off staggering towards the 
Lady Auchterhouse's lodging, and had almost fallen 
before he got in at the gate, and about the same time 
the deponent saw the Earl fall down upon the street, 
and afterwards carried off. 

William Douglass saw the prisoner falling back- 
wards into a kennel, while nobody was near him but 
Bridgeton. , When he got out of it, he drew his 
sword and approached to the groupe; of which'Lord 
Strathmore and Bridgeton were part. At this time 
Bridgeton was standing between the Earl and the 

Dd 
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1728 prisoner, c but all of a sudden and a clap, the Earl 
K ^ rsJ * came to be interposed between Bridgeton and the 
' pannel; 9 and at this time the prisoner was within 
sword's length of the place where Bridgeton had been 
standing. The deponent saw the prisoner make a 
thrust with his sword, and the Earl was then stand- 
ing next the prisoner with his face towards him. 
His Lordship received a wound in his belly, and when 
he was carried into a house and dressed, the depon- 
ent heard him say, that, after the sword entered his 
belly„ the prisoner gave it a second thrust. 

James Barrie, servant to the prisoner, saw his 
master and Bridgeton conversing together, but did 
not well hear what his master said. Bridgeton look- 
ed and spoke angrily, and with both his hands push- 
ed his master into the gutter, who fell upon his back, 
and was covered near over the belly. The deponent 
instantly quitted his horses and ran to his master's 
relief; but a servant of Lord Strathmore's helped him 
out before he came up. The prisoner then drew his 
sword, and with his face all bespattered with dirt, 
and the mire running out at the top of his boots, 
went pretty fast forward, staggering and saying, 
' this cannot be suffered.' On coming up to the 
company, he made a push at Bridgeton, who ere 
this had attempted to draw Lord Strathmore's sword; 
and, ' when his master made the push, he seemed as 
4 if he had been falling, and saw him close upon 
' Lord Strathmorc.' But his Lordship had put 
Bridgeton aside, and advanced half a .step towards 
the prisoner, and, after this, they were so inter- 
mingled in a crowd that the deponent did not see 
what passed; only he saw his master's sword struck 
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out of his hand by another sword, who thereupon 1728 
withdrew to his sister's lodging. Deposed, that his 
master was very drunk: that, about a month before, 
he heard the Earl invite the prisoner to his house, 
and the invitation was accepted; and, about eight 
days before this unlucky accident, the prisoner bid 
the deponent desire the tailor to get his clothes ready, 
for he intended to wait upon his Lordship at Glam* 
miss, as soon as he had got his chaise home. 

Margaret Carnegie, a witness cited for the prison- 
er, whose sister she was, deposed, that, on the af- 
ternoon of the day libelled, Lord Strathmore, Bridge* 
ton, and the prisoner, paid her a visit. She observ- 
ed no sort of difference between his Lordship and 
the prisoner; on the contrary, the latter, and the rest 
of the company, drank Lady Strathmore's health 
twice, and the prisoner tossed up his glass. Deposed, 
that Bridgeton was very rude to the prisoner, seized 
the deponent by the wrist, ' squeezed it hard, and 
' said it would be no difficulty to break k. 9 At the 
same time he took the prisoner by the arm, struck 
his hand down to the table, and said, * Will ye not 
c agree to give one of your daughters to RosehilL*? 9 ' 
and shook his hand over him. 

Three witnesses swore, that, about two years ago, 
there had been some misunderstanding between the 
deceased Earl and the prisoner; but that they never 
heard him express a grudge or resentment against 
his Lordship. And a variety of witnesses deposed, 
that, on several recent occasions, they had heard the 
prisoner express great respect for the Earl; had scea 



# Lord Rosehill, eldest son to the Earl of Northe'sk* 
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1728 nothing but mutual civilities passing between them; 

v ^ v ° and that the prisoner was a good tempered man, no- 
wise quarrelsome. 

David Cauty, baillie of Forfar, deposed, that, on 
the night libelled, when he visited Finhaven in pri- 
son, he found him * crying to a great extremity, as 

< if he had been distracted, saying, it was the great- 
' est misfortune that could happen him, and that he 

* deserved to be hanged for wounding such a worthy 

< Earl.* Deposed, that the prisoner was drunk; but 
regretted his misfortune as if he had been sober; and 
that, he said, his design was against Bridgeton. 

Two physicians and two surgeons swore, that Lord 
Strathmore died of the wound about forty-nine hours 
after receiving it. Two of them deposed, that his 
Lordship told them he did not believe the prisoner 
intended the wound for him; yet there was one cir* 
cumstance he could not account for, viz. that, after 
the sword 4 had entered his body, Finhaven pressed 

* it forward till their bodies were close together.* 

Th e Prison's Counsel change their ground. 

The defence hitherto proposed for the prisoner 
was, that the circumstances of the case considered, 
he was not guilty of murder, but of manslaughter. 
The Court over-ruled the defence; for they founds 
that the prisoner having, time and place foresaid, 
wounded the said Earl, qf which wound his Lordship 
died, separatim relevant to infer the pains of law, and 
repelled the defences proposed. Now the killing wa$ 
indisputable; therefore, if some other mode of de- 
fence was npt adopted, the prisoner was gojje* 
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Happily for the prisoner, and happily for the coun- 1728 
try, his counsel possessed spirit and abilities equal to s ^ ra 
the important task. Sprung of a family that seems 
to give to its descendants an hereditary title to great 
talents, he had the twofold merit of saving his client, 
and wrenching the rights of jurymen from the grasp 
of tyranny. 

He repeated and enforced to the jury the argu- 
ments stated to the Court, to show that the exces- 
sive provocation the prisoner had received, the sud- 
denty of the feet, and the certainty of his having en- 
tertained no design to harm the Earl of Strathmore, 
rendered him excusable in having been the cause of 
his Lordship's death. He told them with a manly 
confidence, which conscious right inspired, that they 
must not be startled at the interlocutor of the Court. 
He unfolded the purpose and powers of a jury, which 
was simply, that no person should be subjected to 
a criminal sentence unless convicted by his peers; 
and that a jury which convicted without being satisfied 
qf the prisoner's guilt, were themselves guilty of 
treachery and murder. He explained how the King's 
counsel, in the reigns of .the Royal Brothers, by a 
mixture of imperious dictate, and sophistical argu- 
ment, wrenched from weak jurymen, trembling un- 
der the rod of power, the privileges vested in them 
by the constitution: and the acrimony of his remark 
on those tools of despotism who undermined the pri- 
vileges of assize, was in part directed at those timid 
jurymen who had afforded the repeated precedents 
which were now grounded upon, as forming a change 
in the law itself. He told them, that, by the stile of 
verdicts which had lately crept in, a jury by finding 
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1728 proved, instead of guilty, or not guilty, might sur- 
render into the hands of the Court, perhaps also of 
the executioner, the life of a fellow-citizen, who 
they were convinced had killed the deceased in self- 
defence: and, in the most pathetic language, he de- 
plored the fate of Gumming, who suffered by the 
hands of the executioner for a deed which the jury 
found had been done in self-defence. He maintained, 
that the judges, by finding the killing at the time lu 
helled relevant, had manifested their opinion upon 
the point at issue, had testified their resolution, to 
condemn the prisoner, unless the jury should pro* 
nounce a verdict putting it out of their power: that 
the only object for their deliberation was, whether, 
in their own mind, the prisoner had committed mur~ 

v der, or whether his guilt was diminished or annihi- 
lated by the circumstances of the case. He insisted, 
that this was the critical moment which was either 
to rivet the prerogative of the Court over the privi- 
leges of a jury, or to emancipate them from the 
subordination and insignificance into which they had 
been degraded by a government, which finally was 
overturned on account of its reiterated attempts to 
overthrow every species of liberty civil and religious: 
and that the liberties of their country, the blood of 
the innocent, and their future peace of mind, de- 
pended upon the degree of justice and resolution 
which they should display in the verdict they were 
about to pronounce.* 

* The late Lord Arniston, counsel for the piisoner, seldom 
prepared notes for- his pleadings. Those which he made out in 
this cause are preserved; they are extremely short, consisting rf 
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The jury, by plurality of voices,! found the prisoner 1728 
NOT GUILTY. ^ 



James Stewart in Auckam, for the Murder of Colin 
Campbell of Glenure. 



of Ardsheil, whose estate was forfeited oft account ***** 
of his being engaged in the late rebellion. He was 
brought to trial before the Circuit Court of Justici- 
ary at Inverary* upon the 21st of September, 1752, 
for the murder of Colin Campbell of Glenure, factor 
appointed by the Barons of Exchequer upon the for- 
feited estate of Ardsheil. The murder was perpe- 
trated upon Thursday the 14th of May preceding. 

but a few sentences, containing the heads of his argument. The 
substance, however, of his speech to the jury in defence of the 
prisoner, is in some measure extant in the memory of his son, the 
Lord President, who has honoured me with the most useful and 
obliging communications in the course of this work, 

f The jury divided twelve to three. The following persons 
found not guilty: Sir Robert Dickson of Inveresk, chancellor of 
the jury, George Loch of Dry law, Walter Riddel of Grant on, 
George Warrander of Bruntsfield, Thomas Brown of Bonning- 
ton, James Balfour of Pilrig, Robert Dundas, David Inglis, 
David Baird, Alexander Blackwood, and John Steven, merch- 
ants, and James Ker* goldsmith, Edinburgh. The three who 
dissented, and protested against the verdict, were, John Watson , 
of Muirhouse, George Haliburton of Fordel, clerk to the jury, i 
and John Cents, merchant, Edinburgh. 
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1752 Mr. Stewart was apprehended upon Saturday the 
16th, committed prisoner to Fort- William* and kept 
there till the day of his trial in such rigorous confine- 
ment, that his friends, his wife and children, his agents, 
and counsel, were for the most part denied access to 
him. In the precognition that was taken concerning 
Glenure's murder, the prisoner's wife and children, 
contrary to the dictates of humanity, and rules of law, 
were repeatedly examined, upon oath, oit every cir- 
cumstance relative to them urder aliedged to have 
been perpetrated by their husband and father, and 
theirdepositions were adduced in evidence against him 
when he stood trial for his life. Archibald Duke of 
Argyie, Lord Justice General, with the Lords Elchies 
and Kilkerran, sat as judges: and in this case alone 
did a Lord Justice General, and a Lord Advocate, 
ever make their appearance at a circuit. 

The indictment, which is very long, was raised at 
the instance of Mr. Grant of Prestongrange, his Ma- 
jesty's Advocate, and of the widow and children of 
the deceased. Both the prisoner and Allan Breck 
Stewart were charged in it as guilty of the murder; 
Allan Breck as the actual murderer, and the prisoner 
as being art and part y or an accomplice. The former 
not appearing, sentence of outlawry was pronounced 
against him; the trial went on against the latter. — 
The indictment endeavoured, by a very long chain of 
circumstances, to fix clown the guilt upon the pri- 
soner. It set forth his having conceived a resent- 
ment against the deceased on account of his having, 
in quality of factor upon the forfeited estate of Ard- 
sheil, turned the prisoner and other tenants out 
of their possessions: that the prisoner, in repeated 
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expressions, threatened vengeance against the de- 1752 
ceased:- that he conspired to murder him; and in- v ^ r ° 
stigated Allan Breck Stewart, a man of desperate 
fortune, to this bloody enterprise: that Allan Breck 
did accordingly waylay the deceased, and murder 
him in the wood of Lettermore, in the afternoon of 
Thursday the 14th of May last, by shooting him 
through the body, so that he died upon the spots 
that Allan Breck immediately absconded; and that 
the prisoner applied to his friends, and procured a 
little money, which he sent to Allan Breck at a 
place appointed, to enable him to make his escape. 
- The trial began by long pleadings upon therefe- 
vaney oftfie indictment i. e. whether, upon such in- 
dictment, the prisoner could be brought to trial for 
Jtfe. These pleadings, on the part of the prisoner, 
were extremely ill-judged; for the only* objection 
which they urged to the procedure of the trial, 
which in the least consisted with law or common 
sense, was, that Allan Breck Stewart, the alledged 
actual murderer, ought be tried and convicted ere 
the prisoner could be triad as his accomplice. And 
the pleadings were attended with this bad conse- 
quence, that they afforded an opportunity to the 
counsel for the prosecutor to prejudge the jury, by 
dressing up a tale of guilt; by making an artificial 
arrangement of circumstances tending to criminate 
the prisoner, which, without such artful display, 
could not have impressed a conviction of his guilt 
upon simple and impartial men^ so that in a country 
where the minds of men were exasperated against 
each other by political resentments, family feuds, 
and a long train of mutual injuries, the jury might 

JEe 
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1*752 naturally confound the declamations of a lawyer 
with the testimonies of a witness.* 

The harangues of the prosecutor's counsel were 
Indeed remarkably violent and inflammatory. A 
chieftain, who has since relinquished the emoluments 
of the bar for the laurels of the field; who was re- 
claimed* from the paths of rebellion (the error of 
his juvenile days) to the service of his country, was 
deterred by no motives of delicacy from appearing 
in this cause, and expiating his former offences a- 
gainst government by the zeal of his new-born af- 
fection. After expatiating on the danger to indivi- 
duals, if the crime of assassination was to go un- 
punished, he proceeded thus: 4 But what, I hope; 

* my Lord, we all hold of greater importance than 

* the safety of individuals; the interest, the honour, 

* of this country is very nearly concerned, not to 
" suffer the most daring and bare-faced insult to be 

* offered to his Majesty's authority and government; 
' and offered at a time when we, in common with his 

* Majesty's other subjects, are reaping the fruits of 

* his most benign reign. I say, my Lord, our inter- 

* est, our honour, is concerned, not to suffer this, 

* without endeavouring to wipe off the stain from 

* The following persons sat upon the jury: Colin Campbell 
of Carwhin, Dougal Macdougal of Gallanah* Alexander Dun- 
canson of Kiles, Duncan Campbell of South-hall, Hector Mac- 
rieil of Ardmeanish, James Campbell late baillie of Inverary, 
Jftmes Campbell of Rasheilly, James Campbell of Rudale, Colin 
Gillespie of Balimore, Colin Campbell of Skipnish, chancellor of 
the jury, Duncan Campbell of Glendaroul, Colin Campbell of 
Ederline, Niel Campbell of Duntroon, Archibald Campbell of 
Dale, and Neil Campbell of Dunstaffnisb. 
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c the country, to shew the King, and to shew the 1752 

* world, that this is the bloody deed of one or two v ^ v ° 

* wicked and desperate men; a deed which the 
« country abhors, and which it will not suffer to go 

< unpunished.' 

A counsel who followed upon the same side, spoke 
out yet more explicitly the motives to thisprosecution. 
He treats of the prisoner's character in these words: 
« 1 will not say that his character in private life con- 
c curs against him; I have no authority from my 

4 employers to assert it; nor will I assert what is not 

* supported by evidence: but I must say, that fas 

5 family and connections, fas cliaracter and conduct in 

* public life, are so many circumstances forming a pre* 
4 sumption almost equal to a proof, in support of the 
€ charge brougfii against him: these are the most pow» 

* erful adversaries he has to struggle with, and from 
« them that general opinion of his guilt has taken its 
c rise/ 

The argument on the relevancy being finished, 
the Court pronounced the only interlocutor which 
I apprehend they could do according to law: * Repel 
c the objections to the libel, and find the libel re- 

* levant to infer the pains of law: that, time and 

* place libelled, the deceased Colin Campbell of Glen- 

< ure was murdered, and that the pannel, James 

* Stewart, was guilty actor, or art and part thereof} 

< but allow the pannel to prove all facts and circum-, 

< stances that may tend to exculpate him; and remit 

* the pannel, with the libel, as found relevant, tQ 

* the knowledge of an assize/ 
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THE PROOF. 

Mungo Campbell, writer in Edinburgh, deposed, 
that he set out from Edinburgh on the 7th of May 
last, in company with the deceased Mr. Campbell 
of Glenure, to assist him in ejecting some of the 
tenants upon the fortified estates of Ardshiel and 
Lochiel, over which the deceased was factor; which 
tenants, it was apprehended, would not remove till 
legally ejected: that they went to Fort- William; and, 
in their return, they arrived on Thursday the 14th 
of May at the ferry of Ballachelish, purposing next 
day to eject some of the tenants of Ardsheil. The 
deceased, after waiting about an hour, and commun- 
ing with some of the tenants, crossed the ferry be-* 
tween four and five in the afternoon. Glenurte and 
the deponent entered the wood of Lettermore, and 
coming to a part where the wood was pretty thick 
upon both sides, so that the murderer could have 
easily concealed himself in the bushes, and where 
the road was so rough and narrow that they could 
not ride conveniently two horses a-breast, the de- 
ponent went foremost, and might have been abcut 
twice the length of the court-room before the deceas- 
ed, when he heard a shot behind him, and heard 
Glenure repeatedly cry out, c Oh! I am dead/ The 
deponent immediately returned to Glenure, alight- 
ed from his horse, and also took the deceased off 
his horse; then run up the hill from the road to see 
who had shot him. He saw, at some distance, ' a 
' man with a short dark coloured coat, and a gun 
* in his hand, going away from him;' and there was 
so great a distance between them, that the deponent 
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thinks hetouldnot have known him although he 1*752 
had seen his fjce. As the deponent came nearer, he v " fVNj 

* mended his pace, and disappeared by high ground 
being interjected between them. After Glenure was 
taken from his horse, he leaned a while upon the 
deponent's shoulder, endeavoured to open bis breast 
to see where the bullets with which he was shot 
came out of his body, and was not able; but there 
were two holes in his waistcoat, over the belly, 
where the bullets had come out. After continuing 
upwards of half an hour in agonies, Glenure expir- 
ed. Deposed, That there are places in the wood so 
situated, that a person standing there might see 
most part of the road from the ferry to the wood, 
and even part of the road from the ferry to Fort- 
William, some of which places are not a musket 
shot from the place where Glenure was murdered. 

John Mackenzie, servant to Glenure, deposed, 
that, on the 14th of May last, when he was riding 
about a gun-shot behind his master in the wood of 
Lettermore, he heard a shot, which he took to be 
the report of a musket. It neither alarmed him, nor 
did he know whence it came; but, when he came 
up, he saw the preceding witness wringing his hands, 
^nd his master lying on the ground with a great deal 
of blood about him, just breathing, and not able to 
speak. The deponent was desired by the preceding 

» witness to go in quest of Mr. Campbell of Bailie veo- 
lan and his sons, inform them of what had happened, 
and entreat them to come immediately to tfie spot 
where the deceased lay. He was directed by a neigh- 
bouring tenant to go to the house of James Stewart, 
the prisoner, in expectation that he would learn from 
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* him where Bailie veolan was. The prisoner seeing 
the deponent weeping, inquired wljat the matter 
was? the deponent told him his master was killed; > 
upon which the prisoner asked him by whoov 3nd 
how it was done? to which he answered, he did not 
know by whom, and believed it to be by a shot from 
a gun or pistol. The prisoner wrung his hands, ex* 
pressed great concern at what had happened, as it 
might bring innocent people to trouble, which he 
prayed might not be the case. Deposed, That, when 
his master and he were about three miles on their 
way coming from Fort-William, the day of the mur- 
der, they met John Beg Maccoll, a servant of the 
prisoner's, going there,and that Maccoll had perform- 
ed his journey, and returned to the ferry of Baila- 
chelish about the same time with the deponent, his 
master and he having stopped about an hour and a * 
half, or two hours, on the road: that Maccoll was 
impatient to be ferryed over, and did cross the ferry 
about half an hour before Glenure. 

Donald Kennedy, sheriff-officer, deposed, that 
when Glenure and his company were at the ferry of 
Ballachelish, the deponent saw John Maccoll, the 
prisoner's servant, who seemed to be in a hurry to 
cross the ferry; Glenure said to hhn, * Sir, you tra- 
< vel better than I do/ To which he answered, ' I 
4 am in a haste;' and so went over the ferry about an 
hour before Glenure crossed it. The deponent, who 
was in company with Glenure, for the purpose of 
executing the warrant of ejectment, crossed the /erry 
along with him, and went on before. When he had 
got about half a mile into the wood of Lettermore, 
he heard a §hpt, which he did pot regard, till hear- 
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ing Mungft Campbell make a great noise, like one 1752 
weeping, he rpturned, and Mungo said to him, • the ***** 

* villain has killed my dear uncle; adding, that he 

* had wily seen one mm; and that he, the deponent, 

* asked no questions, being in confusion, and dread- 
' ing the same fate himself/ Deposed, that, some 
time after, when the people were gathered about the 
corpse, John Maccoll was among them. 

John Roy Livingstone deposed, That, on Thurs- 
day the 14th of May last, he saw Allan Breck Stew- 
art in Ballachelish in the forenoon, dressed in a dun 
coloured great coat. In the evening, he saw John 
Maccoll, the prisoner's servant, travelling at a good 
rate from the ferry of Ballachelish to his master's 
house. The deponent joined him, asked where he 
had been? and got for answer, at Maryburgh (the 
village of Fort- William) for Charles Stewart, notary 
public. Maccoll farther told him, that Glenure was 
to be that night at Kintalline. About two hours af- 
ter, the deponent, who was then in the wood of 
Lettermore, heard a shot, and on going up found 
that Glenure was murdered. 

Duncan Campbell, change-keeper* at Annat, de- 
posed, That one day in April last, when Allan Breck 
Stewart was in his house, Allan said, that he hated 
all flie name of Campbell; and bid the deponent, if he 
had any respect for his friends, tell them, that, if 
they offered to turn out the possessors of Ardsheil's 
estate, he would make black cocks of them; which 
the deponent understood to mean, that he would 
shoot them. Allan Breck said, that he had another 



* Keeper of an ale-house. 
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1752 quarrel with' Glenure besides his turning cfie people: 
of Ardsheil out of their possessions, vis. his writing 
to Colonel Crawford, informing that Allan* Breck 
was come from France,! but that he was too 'cunning* 
forGlenure; for that, when at Edinburgh,' lie had 
made up his peace with 'General Churchill, and got 
a pass. Deposed, that Allan Breck said • twenty 
times he would be upsides with Glemif e, and want- 
ed nothing more than to meet him at a convenient 
place: that Allan Breck was not drunk, for he could 
walk and talk as well as any man; but it could easily 
be observed he had been drinking* 

Robert Stewart deposed, That, some time in April 
last, he was in company with Allan Breck and the 
preceding witness. • Allan complained much of Glen- 
ure's and Mr. Campbell of Ballieveohn's conduct to* 
wards him, and particularly of Glennre's sending no* 
tice to Fort- William of his being in the country, so 
that he might be apprehended: but he would be up- 
sides with him; and take an opportunity to dispatch 
either him or Ballieveolan before leaving the coun- 
try. Allan Breck was much in drink when he ut- 
tered these expressions. 

Malcolm Bane Maccoll, change-keeper at Portna- 
crosh, deposed, That, in April last, Allan Breck 
Stewart, and John Stewart in Auchnacoan, sat up all 
night in his house drinking. Next morning, John 
Maccoll, servant to the deponent, came into the 
room in a shabby condition. Allan Breck asked who 
he was? John Stewart answered, an honest poor man 

f Allan Ereck Stewart had deserted from one of the British 
regiments of foot after the batde of Preston, joined the rebels' 
and afterwards enlisted in the French service. 
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with * numerous family of children, and it would 1752 
be great charity in any body to assist him: upon this ^ 
Allan Breck desired John Stewart to give him a stone 
of meal and he would pay for it. He then gave 
Maccoll a dram, and said, ' If he would fetch him the 

* redfbafs skin, he would give him what was much bet* 
' ter; to which the said John Maccoll answered, that 
' he was no sportsman, and that lie was much better 

* skilled in ploughing or delving. 9 The deponent 
took little notice of these expressions at the . time; 
but, after hearing of Glenure's murder, he believed 
that Allan Breck meant Glenure, as he was common* 
ly called Colin Roy, i» e. Red Colin. 

John Stewart of Fasnacloich deposed, That he, told 
Allan Breck that Glenure was come from Edinburgh 
to remove the tenants; to which Allan Breck an- 
swered, if he had a warrant there was no more to 
be said; but, if he had not a warrant, he would not 
be allowed to remove them. 

John Stewart, son to the preceding witness, de- 
posed, That, Allan Breck, after a visit of three days 
at his father's house, left it on the morning of Mon- 
day the 11th of May. He was then dressed in a 
long blue coat, red waistcoat, and black breeches, 
and had a feather in his hat; but, when the depon- 
ent met him next day at BaHachelish, he was dress- 
ed in a black short coat, with round white but- 
tons, with a dark great coat over it; and he had on 
trousers and a blue bonnet. The deponent observed 
to Allan, that he had changed his dress, who an- 
swered, he did it because the day was warm. 
John Stewart younger of BaHachelish swore, That 
he saw Allan Breck at the deponent's father's house 

F f 
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1752 on Tuesday the 12th of May last, and heard him ask 
questions about Glenure's travelling to Lochaber. 

Catherine Maccoll, servant to the prisoner, depos- 
ed, That, on the afternoon of Monday the llth of 
May, Allan Breck Stewart came to the prisoner's 
house dressed in a long blue coat, red waistcoat, and 
black breeches; but the prisoner was from home, 
having gone to Keels to meet Mr. Campbell of Arrds, 
and it was late at night before he returned: the fa- 
mily waited supper on him; and he supped in com- 
pany with the said Allan Breck, a daughter and a 
nephew of the laird of Fasnadoich, and the prison- 
er's own family. Allan Breck did not lie all night 
in the house, but in a barn*; and next morning 
left her master's house. Allan Breck, when he left 
the house, had on a dun coloured great coat. On 
the evening of Friday the 15th of May, she saw 
Mrs. Stewart, the prisoner's wife, put into a sack a 
long blue coat and a red waistcoat, which she took 
to be Allan B reek's clothes, and was desired by her 
to hide them without the house,* which was done 
accordingly. On Saturday evening her mistress 
desired her to go for what she had hid, and leave it 
at the back of the brewhouse; she did this also; and 
has npt seen the clothes since. 

Archibald Cameron deposed. That, on Monday 

* This was nothing uncommon among the yeomanry in the 
Highlands of Scotland. In that hospitable country, such troops 
of visitors are entertained as would derange the economy of. a 
more polished people. When they go to. rest, they are never in- 
commoded for want of lodging; as sheets and blankets spread on 
heath, in a barn, form supplementary beds for such of the guests 
as the house cannot contain* 
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the 11th of May, he came' to the house df the pri- 175* 
9oner, who was not then at home, but arrived be- 
fore night-M. Allan Breck came there a little after 
the deponent. The prisoner and his family, Allan 
Breck, and the deponent, sat in one room, and sup- 
ped together: and he did not observe Allan Breck 
and the prisoner speak in private that night. The 
deponent, and Allan Stewart, a son of the prisoner's, 
lay in one bed, and Allan Breck and Charles Stewart, 
also a son of the prisoner's, lay in another bed in 
the same barn. They all went to bed much about 
one time, and rose together next morning; and the 
deponent did not see the prisoner about the house. 

Alexander Stewart of Ballachelish deposed, That 
Allan Breck came to his house in the afternoon of 
-Wednesday the ISth of May, and staid with him 
.till next day between eleven and twelve o'clock, 
when he went a-fishing in a neighbouring rivulet, 
and did not take leave of the deponent, since which 
time he has not seen him. As the murder happened 
that night, and as Allan Breck did not return to the 
-deponent's house, he next morning < really thought 
c that Allan Breck Stewart might be the actor* in 
1 this murder/ Allan Breck was. dressed in a great 
coat /and. under it a short black coat with white 
buttons. 

* This expression appears to me equivocal and suspicious. It 
must here be observed) that the common method of taking down 
written evidence in this country, is not to express the actual words 
of the witness, but for the judge, or commi»ioner, to clothe the 
witness's ideas in the most suitable language that occurs to him. 
Thus .the witness's ideas, when committed to paper by the judg* 
i s sometimes very different from that which he delivered.— The 
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Donald Stewart in Ballachelish deposed, Thar, on 
' Friday the 15th of May, he met the prisoner, and, 
upon expressing his regret at Glenure's murder, the 
prisoner joined with him; and added, that one Ser- 
jeant More, who, to the deponent's knowledge, had 
not been in the country these ten years, had threat- 
ened harm to Glenure in France. On the preceding 
evening the deponent received a message, that a per- 
son at a little distance from the house wished to see 
him. He went, and found it to be Allan Breck 
Stewart, dressed in a great coat, and a dark short 
coat under it, with white metal buttons. The de- 
ponent challenged him as guilty of the murder; he 
said he had no concern in it, but believed he would 
be suspected; and on this account, and being a de- 
serter, it was necessary for him to leave the king- 
dom: and therefore, as he was very scarce of money, 
he requested the deponent to go to the prison- 
er, and acquaint khn> that he Allan Breck was gone 
to Koalisnacoan, and desire him, if possible, to send 
him money there. The deponent promised to de- 
liver the message, and did deliver it . to the pri- 
soner, who, without saying whether he was to send 
the money or not, asked why Allan Breck himself 
did not come for money if he wanted it? to which 
the deponent answered, that Allan told him he 
would be suspected of the murder, and was a desert- 
judge who dictated to the clerk of court Mr. Stewart of Ballachel* 
ish's evidence was the Duke of Argyle himself. I apprehend the 
deponent meaned only, that he really thought Allan Breck 
might be guilty of this murder; yet his evidence is so worded as 
to imply, that the actual perpetrator was not without conspirator** 
who were joined with him in contriving this murder. 
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en The prisoner replied be hoped in God Allan H51 
Breck was not guilty of the murder. On the Sun* v " v>i 
day after, the deponent met Alexander Bane Stew* 
art packman*, who told him he had been at the 
prisoner's house of Aucharn, and had got either 
three or five guineas, to be left with John Breck 
Maccoll in Koalisnacoan, for Allan Brack's use, if 
he called there. 

John Macdonald of Glenco deposed, That, on Fri- 
day the 15th of May, Allan Breck came to the de- 
ponent's house between three and four in the morn- 
ing, when the family were all in bed, knocked at 
the window, and did not stay above a quarter of an 
hour, and gave him the first notice of Glenure's being 
murdered the evening before in the wood of Letter* 
more. Allan Breck said he was going to leave the 
country, and had come to bid him farewell. 

Mary Macdonald deposed, That, on Sunday the 
17th of May, a little before sun-set, she saw Allan 
Breck sitting in the wood of KoaHsnacoan. On her 
approach he started to his feet; the common saluta- 
tion passed between them; but she was alarmed at 
meeting a man in a place so remote. 

Allan Beg Cameron deposed, That, about the 1 8th 
of May last, Allan Breck Stewart, his nephew, hav- 
ing come to his house, the deponent said, he suppos- 
ed Allan would be suspected of the murder, who 
ans\*fered, he thought so too. The deponent press- 
ing hiiji earnestly to « make a dean breast, 9 he de- 
clared he had never seen Glenure dead or alive. The 
deponent repeated his instaaces with htm to tell what 
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1752 he knew of the murder, till at last he became angry. 

Vv ° Allan Breck added, that his only fear was to be ap- 
prehended by the military, which might prove fatal 
to him, as he had been a deserter; and that Glenure's 
friends were at present in such rage and fury, that he 
was very sure, were he apprehended, he would be 
hanged. 

Alexander Stewart of Innerhayle deposed, That 
the prisoner was many years tenant to his brother, 
the Laird of Ardsheil, upon the farm of Glenduror: 
that he was removed from his possession by Glenure, 
factor upon this forfeited estate, and the lands given 
to Mr. Campbell of Ballieveolan. The deponent be- 
ing a near neighbour of the prisoner's, had frequent 
opportunities of conversing with him on the subject 
of his removal. The prisoner seemed dissatisfied 
with it; adding, however, that he did not think 
Glenure would have removed him, if Mr. Campbell 
of Ballieveolan had not sought these lands from him. 
Deposed, that the chief regret which the prisoner 
expressed for being turned out of his farm, was, that 
the children of the family of Ardsheil would thereby 
be deprived of the gratuity he was wont to transmit 
them. Deposed, That the prisoner removed volun- 
tarily from the farm qf Glenduror, without process at 
law. 

< Donald Campbell of Airds deposed, That he was 
employed by Glenure as his sub-factor upon the estate 
of Ardsheil. The prisoner told the deponent, that 
whatever was made of these rents over what was 
paid into the Exchequer, was accounted for to the 
children of Ardsheil; and, when the prisoner remov- 
ed from the farm of Glenduror, he said to the de« 
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ponent, he had reason to believe the excrescence of 1752 
the rents of that farm would still be accounted for to v ' v0 
them; and, in that case, he would be easy as to his. 
own removed* 

Charles Stewart, writer and notary, deposed, That 
the prisoner wrote him a letter, desiring him to go 
along with the tenants of Ardsheil, and intimate to 
Glenure a sist which had been obtained upon a bill 
of suspension against their removing. The deponent 
accordingly went to Aucharn tliat night; and next 
day, which was the first of May, he went along with 
the tenants to Glenure's house, intimated the sist, and 
took a protest. The prisoner did not go along with 
him. On the 14th of May he got a second letter 
from the prisoner, desiring him to attend next day 
at the ejection of the tenants, but he declined going, 
because he did not choose to disoblige Glenure. 
When the deponent was at Aucharn on the first of 
May, he saw Allan Breck Stewart there, who was 
dressed in a short black Highland coat, with white 
buttons, and tromers. He then heard Allan Breck 
say, that he thought it hard in Glenure to remove 
the tenants of Ardsheil, when he did not remove 
those of Mamore. 

John M'Corquodale in Ballachelish, deposed, That, 
On the last night of December, he was present at 
Kintalline when Glenure, the prisoner, and some 
other company, met together: high words passed 
between them; and it being apprehended a quarrel 
would ensue, the deponent and some others took 
the prisoner out of the room. The prisoner was 
disobliged at being separated from Glenure, as he 
expected he would have gone home with him that 
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> night to the prisoner's house; and said, if nobody 
' had interfered, Glenare and he would have been good 
friends before they parted. 

Alexander Campbell in Teynaluib, deposed, That, 
in the end of April, the prisoner stopped at his house 
to get his horse fed. He called for a dram; and one 
Madaren, a merchant in Stirling, asked the prisoner 
to help the depbpent to a dram; to which the pri- 
soner answered, 6 he did not knvw any thing he would 

* lielp the deponent, or any qf his name, to* if it was 
' not to the gibbet. 9 The deponent replied, saying, 
it seems if any of the Campbells were at the gallows, 
the prisoner would draw down their feet; to which 
the latter rejoined, those ( of some qf them he would, 

* and qf some qf them he would not. 9 The deponent 
then said, he supposed Glenure was the man of the 
name with whom the prisoner had the greatest quar- 
rel, but he had no good cause for it; to which the 
prisoner answered, if Glenure had used the deponent 
as ill as him, by turning the deponent out of his 
possession, he would have had no less quarrel with 
Glenure than the prisoner had. Being interrogated 
for the prisoher, deposed, That the prisoner was 
perfectly sobfer, and the deponent thought these ex* 
expressions proceeded from malice. . 

Colin Maclaren, merchant in Stirling, deposed, 
That, upon his desiring the prisoner to help their 
landlord, the preceding witness, to a dram, the pri- 
soner said, he did not think he would help the land* 
lord, or any of hb name, to any thing but the gal* 
lows. The landlord then said, ' That it seemed if 
« they were on the gibbet the patmel would draw 

* down their feet; and he supposed it was on Glen- 
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• ore's account;' to this the prisoner answered, he 1752 
could not say but it wasj upon which an altercation v- ^° 
took place between the preceding witness and tfce 
prisoner concerning the justice of the latter's being 
removed from his farm. The deponent and the pri- 
soner rode on together from the house of the preced- 
ing witness; the conversation was renewed, the pri- 
soner seeming to have much at heart the removal 
from his possessions. He said, he did not know what 
business either the Barons of Exchequer, or factors' 
upon the forfeited estates, had to turn out tenants 
while they paid their rent: that he was going to 
Edinburgh to apply for a bill of suspension against 

the removing; if he failed in his suspension, he would 
carry it to the British Parliament; and if he failed 
there . . , (after a little pause, and with an emphasis) 

• • . c he behoved to take the only otJier remedy thatre- 
€ mabied. 9 Being interrogated for the prisoner, de- 
posed, That, when the conversation began in the 
house of the preceding witness, he thought the pri- 
soner in jest; but it was like to turu out very seri- 
ous, as the prisoner and the landlord came to high 
words. The witness did not think the prisoner 
drunk while in the preceding witness's house, but 
some drams were drank upon the road, and th* de- 
ponent thought the prisoner much the worse of 
drink when* he used the above expressions about the 
British Parliament, and the only other remedy,— 
Deposed, That the conversation turning upon an of- 
ficer who was broke for cowardice, the deponent 
said it surprised him much, for he knew that this 
officer accepted of a challenge to fight from Glenure. 
The prisoner said, he esteemed that officer a better 

Gg 
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1752 man than Glenure; one Murray who was in dom- 
pany having contradicted the officer's being so good 
a man as Glenure, the prisoner said, * he knew the 

* contrary; for that he himself had given Glenure a 
c challenge to fight him, which Glenure declined;' 
and he desired Mr, Murray to tell Glenure, 4 he would 
4 fight him when he would; 9 but Mr. Murray declined 
to carry such a message. 

Ewan Murray, vintner, deposed, That the prison- 
er, and Mr. Maclaren, the preceding witness, having 
stopped at his house, the conversation turned upon 
an officer of the army, who was branded with cow- 
ardice, and the prisoner said, Glenure was as great 
a coward as that officer, for the prisoner had chal- 
lenged him to fight, which Glenure declined; and 
he desired the deponent to tell Glenure so; but the 
witness said, he would n^t carry any such message 
from one gentleman to another — At that time he 
thought the prisoner the worse of drink. 

iohn More Maccoll, late servant to the prisoner, 
deposed, That v about Christmas last, as the depon- 
ent, and other servants of the prisoner's, were distil- 
ling some whisky in their master's brewhouse, after 
some previous conversation concerning Glenure, the 
prisoner said, * the tenants, or commoners, were 

* likely to be very ill oiF; for, if Glenure went on in 

* the way he then did, it was likely he would be laird 

* of Appin in a very short time; and that he (the 

* deponent) knew once a set of commoners in Appin 
4 wlio would not alloiv Glenure to go on at such a rate; 

* to which the deponent and the rest answered, that 

* they knew no commoners in the country that could 
< strive or contend with Glenure.' Deposed, That, 
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on the day the prisoner went last for Edinburgh, 1752 
Allan Breck Stewart said to the deponent and Du- 
gald Maccoll, that 4 if they, the commoners, were 
4 worth themselves, they could keep out Glenure, 
' and hinder him from oppressing the tenants, in 
4 which case they would not be banished from their 
4 natural possessions/ Allan Breck added, that 4 he 
4 had it in his power to save or protect any body that 
4 would put Glenure from trampling upon the coun« 
4 try in the manner he then did/ 

Dugald Maccoll, servant to the prisoner, deposed, 
That one morning last winter, when the deponent 
and other Servants were in the prisoner's brewhouse, 
he said to them, that Glenure was like to hurt him, 
the prisoner, as much as in his power; but that was 
not the worst of it; for, if Glenure proceeded in his 
present stile, it was probable he would be laird of 
Appin in five years: the deponent and the other serv- 
ants said it was so; upon which the prisoner observ- 
ed, 4 that was the fault of the commoners; 9 and add* 
ed, 4 that he once knew commoners in Appin who 
4 would not allow Glenure to go on at such a rate/ 
Deposed, That, on the last night of December, Glen- 
ure, Mr. Campbell of Ballieveolan, the prisoner, his 
uncle James Stewart in Ardnamurchan, and John 
Stewart younger of Ballachelish, were in company 
together at a public house at Kintalline; the depon- 
ent, by desire of his mistress, went there to attend 
his master home. The company continued drink- 
ing till it was late at night: they began to speak very 
loud, and got upon their feet; but,* as they spoke in 
English, the deponent did 1 not understand what they 
said; he, and several 4 other commoners' wlio were.u* 
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1752 the house, apprehending that the forementloned 
company were about to quarrel, went into the room 
in order to prevent it. As the company still spoke 
loud, and in English, the deponent and his assist- 
ants carried the prisoner, and his uncle, Mr, Stewart, 
out of the room. They insisted on going back to 
the company; and the prisoner would not move from 
the place where he stood till a message was brought 
him from the company, signifying whether Glenure 
would wait upon him at his house next day. Being 
informed by Mr. Stewart of Ballachclisfi that Glen- 
ure would wait upon him, the prisoner asked, * if 

* Glenure had promised so upon his honour,' and was 
answered in the affirmative; and Glenure and Bailie* 
veolan did accordingly dine at the prisoner's house 
next day. Deposed, That the deponent and his as* 
sistants then carried the prisoner over a rivulet which 
lay between the house where they had been drink- 
ing and the prisoner's house at Aucharn. He asked 
at them c what kept them there so late, and why they 

* did not go home in proper time of night? and they 

* answering that they were there waiting upon him, 

* the pannel replied, that it was not waiting upon him 

* they were but upon Glenure^ to see wfiat they could 

* get by him. 9 Deposed, That both the prisoner and 
bis uncle were very drunk. Deposed, That, in March 
last, when the deponent and John More Maccoll were 
harrowing one of the prisoner's fields, Allan Breck 
Stewart and they fell into conversation about their 
exiled friends in France: Allan Breck said, it was a 
particular misfortune that the management of any 
concerns they left behind them should have fallen 
into the hands of Glenure, who was about to show 
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them no manner of favour. He said, c the common- 1752 
* ers of Appin were little worth when they did not 
' * take him out of the way before now; 9 and upon 
their saying nobody would run chat risk, Allan an- 
swered, that he knew how to convey out of the way 
any body who would do so, in such manner that they 
should never be catched. He added, that they and 
the tribe of Maccoll were not like to be the least suf- 
ferers by Glenure's proceedings. He was then dress- 
ed in a long blue coat, red waistcoat, and black 
breeches, with a hat and feather; but, when he went 
from the prisoner's house to Ramtoch, he was dressed 
in a black short coat with silver buttons, belonging 
to the prisoner, blue and white striped trowsefs, and 
a dun great coat, which the deponent thinks belong- 
ed to Allan Stewart, the prisoner's son* Allan Bred: 
had on the same dress when became from Rannoch; 
and the deponent does not remember to have seen 
him in that garb at any other time, except on the 
1 1th and 12th of May last. Deposed, That, on Fri- 
day the 15th of May, the deponent saw Catherine 
i Maccoll, servant to the prisoner, have BOmething in 
a bag under her arm, which she said was Allan 
Breck's clothes, and that she was going to hide them. 
Deposed, ' That, upon Thursday evening, the 14th 
' of May, after notice of Glenure's murder came to 
t ' Aucharn, Allan Stewart, son to the pannel, desired 
- c the deponent and John Beg Maccoll, to hide a large 
' Spanish gun that used to stand in the brewhouse; 
' and told them that he himself had concealed a lesser 
' gun that used to stand at the end of the girneV in 



* A meaUark, or coxa chest* 
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1752 the barn, under the said girnel, where he thought 
* it would be safe.' They did so accordingly; but 
next day the prisoner, not thinking the place where 
the arms were concealed sufficiently secret*, ordered 
the deponent and John Beg Maccoll to carry them 
from the place where they were hid, and hide them 
in the moor; and they accordingly lodged them in 
the cleft of a rock. Deposed, That the arms so hid, 
were a large Spanish gun loaded with powder and 
mall shot, which Allan Breck was in use to carry 
in order to shoot black cocks; a small gun not load- 
* ed, which Allan Stewart, the prisoner's son, was in 
use to carry in the morning for the same purpose, 
and four swords. Deposed, That before the arms 
were thus hid, it was reported at Aucharn that sol- 
diers were coming into the country. 
John Beg Maccoll, servant to the prisoner, depos- 
* ed in substance conform to the two preceding wit- 
nesses, as to the prisoner's complaining to them that 
GJenure was no friend of his, and that he once knew 
a set of commoners in Appin, who would not allow 
Qlenure to carry matters with so high a hand. De- 
posed, That the deponent and Dugald Maccoll com- 
muned together on the import of their master's ex- 
pressions, revolving whether it was an encourage- 
ment to destroy Glenure, or a complaint against the 
. commoners of Appin, as not being so faithful to 
the prisoner as he expected. Deposed, That Allan 

* The statute of King George I. for disarming the northern 
counties, had been lately renewed with additional severities. Arms 
being found in the possession of persons of a certain description, 
subjected the possessors to heavy penalties; Stat. Ceo.I. ann. 
J mo, cap. 54.$ Gep. 2di. ann. ljtoo, cap. 39. 
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Breck came to the prisoner's house in March last, 1759 
staid there for some days, made little excursions 
> in the neighbourhood, and came frequently back a- 
gain. In particular, he came to Aucharn on Mon- 
day the 11th of May about mid-day, dressed in a 
long blue coat, red waistcoat, black plush breeches, 
hat and feather; but in the evening he was dressed 
in a black short coat and silver buttons, belonging 
either to the prisoner or his son; and he, Allan Breck, 
thus dressed, came and assisted the deponent, and 
big fellow servants, in covering potatoes. When Al- 
tai Breck arrived at Aucharn on the 11th of May, 
the prisoner was seeing the deponent and his other 
servants covering potatoes. Allan Breck seated him- 
self beside the prisoner, and they had some conver- 
sation in English, which the deponent does not un- 
- demand. Deposed, That, on Thursday the 14th of 
May, the prisoner gave the deponent a letter to be 
delivered to Charles Stewart notary public at Mary- 
burgh, and told him that the purpose of the letter 
was to desire Charles Stewart to come and take a 
protest against Glenure, in case he had no sufficient 
warrant to remove the tenants of Ardsheil. The 
prisoner desired the deponent to make all possible 
dispatch, and to go by the ferry of Kintalline, being 
a shorter way than by the ferry of Ballachelish. The 
prisoner also told him to get some money from Wil- 
liam Stewart merchant Mary burgh, to pay for milk 
cows which were bought for him, and that, if the 
. money was not sent, he would not get the cows* 
The deponent set out from Aucharn between seven 
and eight in the morning. He met Glenure at the 
three mile water, knew his servant, had some con- 
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1752 versatton with him, and told him, that he, the de» 
* r * SJ ponent, was going to Fort- William; and he arrived 
there about twelve o'clock. He delivered the letter 
he got from the prisoner to William Stewart mer- 
chant in Maryburgh, who told him, that Charles 
Stewart, the notary, was from home, having gone 
to the Braes of Lochaber; but that Glenure had a 
notary with him, which would answer the purpose 
of both. The deponent got no 1 money from William 
Stewart, staid a^very little while at Fort- William, re- 
turned by the short road to the ferry of Ballachelish, 
and found Glenure arrived at the ferry before him* 
The deponent wanted to cross immediately; the 
ferryman bid him wait till he should be taken over 
with Glenure's horses; but the deponent observing 
that the time of the tide, and the rapidity of the 
stream, would occasion a considerable delay ere the 
horses could be taken over, made the ferryman 
cross with him immediately; and this was about four 
o'clock. The deponent proceeded in his journey, 
passed through the wood of Lettermore, and neither 
met nor saw any body£ and when he went that day 
to Fort- William with the letter to the notary, he 
had no orders from his master to inquire after Glenure's 
nations, oh to acquaint any body with them. An hour 
wastiardly elapsed after the deponent's arrival at his 
master's house, ere Glenure's servant came to the 
door calling for the prisoner; and being asked what 
news? he answered, « the worst I ever had} my mas* 

* ter is murdered in the wood of Lettermore; upon 

* which James Stewart said, Lord bless me, was he 
€ shot? to which the servant answered, that he was 
' shot; and said the pannel ought to go and take 
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• care of his corpse.* But neither the prisoner, nor 1752- 
any of hn family, went near the Corpse; for he said, 

c that, as he and Glenure were not in good terms* 
and some of the people who were to meet Glenure 
had arms, he did not incline to go near them, not 
knowing what might happen/ The prisoner said, 

* this wasa dreadful accident, and he was afraid would 
c bring trouble on the country;' and appeared to be 
sorry for what had happened. Deposed, That, hte 
On Thursday evening, after the news of Glenure's 
murder had arrived at Aucharn, the prisoner's wife 
ordered Dugald Maccoll and the deponent to hide all 
the arms that were about the house, as it was pro* 
bable that a party of soldiers would be ordered into 
the country. They accordingly took a large loaded 
gun out of the brewhouse, and hid it under the 
thatch of the sheep-house. They inquired, at the 
same time, for the little gun that used to Ik in the 
barn, and were told by Allan Stewart, the prisoner's 
son, that he had hid it under the large gimel; and 
they concealed four swords under a parcel of thatch. 
Next day they were desired by their mistress to hide 
the arms better; and they took the large loaded gun 
and the swords from the places where they had con*, 
cealed them, and the little gun, which was not load* 
ed, from under thegirnel* where Allan Stewart said 
the night before he had laid it, and hid alt uf them 
at some distance from the house. Deposed, That 
he saw the little gun either oo the Tuesday or Wed- 
nesday preceding the mmrder > and gave as the cause 
of his not seeing it on Thursday, 6 thart he wa? from 
' home almost all that day/ He did not see the little 
gun loaded since the month of March, when the 

lik 
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1752 black cocks were crowding. At that time he sa\* 
Allan Breck carry it one morning loaded with small 
shot, who told the deponent that it missed (ire thrice 
when he presented it at a black cock, and went off 
the fourth time without killing the bird. Deposed, 
That neither of the guns were in good order; for 
the large one, when the trigger was drawn, used to 
stand at half cock, and the little one had an old 
worn flint, and was in use to miss fire. 

Captain David Chapeau of General Pulteney's 
regiment deposed, That, upon information given by 
. Mr. Campbell of Barcaldine, that there were some 
arms hid among the rocks near the prisoner's house, 
he went thither with a party of his men, and found 
the arms above described. The large gun was load- 
ed with small shot; the little gun was not loaded, 
and appeared to have been lately fired; for he put 
his finger into the muzzle, and it came out black. 
Being interrogated by the prisoner, whether a mus- 
ket laid by foul will not give that appearance to the 
finger a month after it has been discharged? deposed, 
he cannot tell, not being accustomed to see arms 
used so. Deposed, That the lock of the unloaded 
piece had but one screw nail, and the other end of 
the lock was tied to the stock with a string: That a 
gun in such a situation may be fit enough to be 
4 fired with:' That he took the fuzees along with 
him to Fort- William, and delivered them to the ad- 
jutant; and the deponent does not know by what 
means the lock now missing, which belonged to the 
little gun, was lost, but believes it to have been by 
accident. 

William Stewart merchant in Maryburgh deposed, 
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That he did not send to the prisoner the £8 to pay 1752 
4 for the cows, which John Beg Maccoll sought in the 
prisoner's name on Thursday the 14th of. May; but, 
on Friday the 15th, he got a second message by 
Alexander Stewart, packman, who told the deponent 
that he was going to Glenevis to get payment of a 
horse bought from the deponent, and that he must 
also get from the deponent £5 towards payment of 
some cows which the prisoner had bought for him 
at Ardshiel, as the cows were not to be delivered 
till payment of the money. The deponent, howev- 
er was not in cash; but next day, as the pedlar return- 
ed from Glenevis, the deponent's wife, who wa3 
anxious to have the cows, sent three guineas by the 
pedlar to the prisoner, and, accordingly, in about . 
eight days, she got two of the cows, but she never 
got the other two. Deposed, That he saw Allan 
Breck at the prisoner's on the 1st of May, dressed 
in a short black coat and clear buttons. Allan Breck 
told the deponent he had been a soldier in the 'King's 
troops at the battle of Preston, and afterwards was in 
the rebellion; and he seemed to be on the watch lest 
he should be searched for. 

Alexander Stewart, travelling packman, deposed, 
That, upon Friday the 15th of May, about mid-day, 
the prisoner desired the deponent to go to Fort- 
William to William Stewart merchant, and get £5 
from him; for the prisoner's friend, Allan Breck, 
was about to leave the country, as troops were com- 
ing into it, and he might be suspected of Glenure's 
murder. The prisoner said it was incumbent upon 
himself to supply his friend, Allan Breck, with cash; 
aacl, therefore, he bid the deponent tell William 
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1752 Stewart he must send the money, although he should 
***** borrow it from twenty purses; and that he must al- 
so advance £5 to John Breck Maccoll bouman at 
Koaliftficoan, if he came to demand such a sum* 
The prisoner desired the deponent to seek ^4 more 
from him, being the price of two milk cows. In 
consequence of these messages, the deponent went 
to Fort-William, and asked from William Stewart 
the two sums mentioned. Stewart said he had not 
the money, and. desired the deponent to proceed, 
with his message to Glenevis, and he would see him 
to-morrow and give him the money. The deponent 
accordingly called next day in his return; but all he 
got was three guineas. With this he went back im- 
mediately to Aucharn, where he arrived in the even- 
ing. Mr. Stewart war/not at home: — But, in a quar- 
ter of em hour, inteUigenee arrived, that botfi Mr. 
Stewart and his son AUan were made prisoners. Mrs. 
Stewart went immediately to the place where her 
husband and son were apprehended, and the depon- 
ent accompanied her. They found Mr. Stewart 
a prisoner. The deponent having opportunity to 
converse with him apart, told him he had brought 
three guineas. Upon this the prisoner pulled out a 
green purse, out of which he took two guineas and 
gave them to his wife, who immediately delivered 
them to the deponent, and the prisoner desired 
4 that the five guineas should be sent to that unhap. 

* py man (meaning Allan Breck) to see if he could 
' make his escape; and pitched upon the deponent 

* as the person that should go Wfth the money/ Soon 
after the prisoner was carried off by a party of soU 
diers to Foft- William, his wife and the deponent 
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turned to Aucharn; and the soldiers, with their pri- 1132 
soner, stopped there by the way and drank a dram. 
After the deponent had supped, Mrs. Stewart told 
him that he must go immediately to Allan Breck 
with the five guineas and his clothes, who would 
be found at Koalisnacoan; that, if the deponent 
should not meet him, he might deliver the money 
and clothes to John Breck Maccoll, the bouman; but 
by no means to take the clothes to MaccolPs house, 
lest any body might see them. The deponent, with , 
great reluctance, after being much entreated by Mrs* 
Stewart, undertook the commission; he arrived at 
Koalisnacoan on Sunday morning, a little after day- 
light, and left the clothes at the root of a fir tree at 
some distance from the houses. He then met John 
Breck Maccoll the bouman, delivered him the five 
guineas, and pointed out where the clothes lay. 
The bouman told him, that Allan Breck was at Cor- 
rynakeigh, a little above the house of Koalisnacoan: 
The deponent then went to sleep in the bouman's 
house, dined with him, and returned to Aucharn 
in the evening, where he found the prisoner's wife 
perfectly satisfied, upon being informed that the de- 
ponent had consigned the money and clothes to the 
care of the bouman. 

John Breck Maccoll deposed, That, on the after- 
noon of Saturday the 16th of May, as he was in a 
_ fir bush in Koalisnacoan, he heard a whistle. Upon 
looking up, he saw Allan Breck at a little distance, 
beckoning to the deponent to come towards him, 
After mutual salutations, the deponent told him, 
he was afraid it was no good action that occasioned 
his being in so /emote a placej and the deponent 
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1752 charged him with being guilty of Glenure's murder. 

****** Allan Breck asked the deponent what he had heard 
about the murder? He answered, that two poor wo- 
men told that Glenure was murdered on Thursday 
evening in the wood of Lettermore; that two persons 
were seen going from the place where the murder 
was committed, and that Allan Breck was said to 
be one of them. Allan Breck answered, he had no 
concern in it; and, if his information was right, 
. there was but one person about the murder; but, as 
he was idle in the country, he was sure he would be 
suspected of it. This, he said, would give him little 
concern if he had not been a deserter, which would 
bear harder upon him, in case of his being apprehen- 
ded, than any thing which could be proved against 
him about the murder. He said, he did not doubt 
but the family of Ardshiei would be suspected of the 
murder; and it was probable the prisoner and his son 
Allan might be taken into custody about it; and he 

* was afraid Allan Stewart, thepannel's son's tongue 
c was not so good as his father's; by which words 
4 the deponent understood, that Allan was easier to 

* be entrapped than the pannei/ • Allan Breck told 
the deponent,, he must remain in that neighbourhood 
till some necessaries which he expected were brought 
to him; and that, unless some money came to him 
before next morning, the deponent must at all events 
go to Fort- William with a letter. This the depon- 
ent refused; but Allan Breck, notwithstanding, pick- 
ed up a wood pigeon's quill, made a pen of it, made 
some ink of powder which he took out of a powder 
horn that was in his pocket, and wrote aletter to be de- 
livered by the deponent to William Stewart merchant 
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fa Maryburgh. The deponent objected, thkt every 1752 
body who went to Fort-William was searched. Allan 
- Breck answered, it was an easy matter to hide a let- 
ter; but, if he was apprehended, it must by no means 
be found upon him; he must eat it raOier Hum it should 
be found. At this time Allan Breck was dressed in 
a dun coloured great coat, black short coat, and blue 
trowsers, striped with white. Early next morning, 
being Sunday the 17th, the deponent met Alexander 
Stewart, the preceding witness, who inquired for 
Allan. Being worn out with fatigue, and two nights 
want of sleep, he went to rest in the deponent's 

[ house, and gave him five guineas, and Allan Breck's 
own clothes, to be delivered to Allan. At night, 
after the deponent had gone to bed, he heard some* 

| body rapping at the window. He got up, went out 
- of the house in his shirt, and saw Allan Breck at a 
little distance, who inquired if any message had come 
for him. The deponent answered, that his uncle's 
son had come with five guineas and some clothes to 
him. The deponent expressed his fears that Allan 
Breck would starve among the heath; and regretted 
that he was unable to help him. Allan said, he had 
no occasion for victuals, but wanted a drink very 
much* Upon this the deponent went back to his 

| house and fetched a dish of whey, and the five gui- 
neas, and delivered them to him, and also gave him 

\ his clothes. He told Allan, that the prisoner and 
his spit, were apprehended on account of Glenure's 
murder; Allan answered, * that was no more than 
* he expected; but ic would not signify much, as 
i there could be no proof against them; but express- 
ed some apprehension lest Allan. Stewart, son to 

i 
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1 752 « the prisoner, might be betrayedby his own tongue. 1 * 
v-nrMl Next morning the deponent found Allan Breck's | 
borrowed clothes* and the dish which held the * 
whey, lying together at the place where they had 
parted the night before; and since that time he 
had not seen him. Deposed, That, about two years 
ago, a conversation passed between the deponent and \ 
the prisoner about Glenure's being to take the man- 
agement of the estate of Ardsheil from him, which 
would disable him from being of any service to Ard- 
sheirs children; and the prisoner then said, 4 he 
' would be trilling to spend a shot upon Glenure, 
c though he teent upon his Imees to his window to fire 

Hugh Maclean, barber in Maryburgh, deposed, 
That he was sent for to the prison by Mr. Stewart to 
shave him. He asked what news? The deponent - 
answered, he heard that the prisoner was to be car- 
ried to Edinburgh on the Monday following. The j 
prisoner replied, that was a matter which gave him 
no concern; he ' wished it had happened sooner; and 

* was afraid of nothing, but that his servants might j 

* take money, and turn against him; and desired the 

* deponent, as from him, to tell his servants to say 

* nothing but truth, to keep their minds to them- 

* selves, and he would take care of them/ He gave 
the deponent a shilling. The deponent delivered the 
message to the prisoner's servants, and also told his ' 
son of the message he carried from his father to the ' 
servants, and the son gave him half-a-crown. 

♦.The witness, and another of the prisoner's servants, as well 
as their master, and his son Allan, were committed close prison- 
ers in separate apartments at Fort. William. 
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Hugh Stewart in Edinburgh, a witness cited for 1752 
the prisoner, deposed, That Allan Breck was in use v ^ v ° 
frequently to pass between France and Scotland; that 
he lodged^ when at Edinburgh, in the deponent's 
house; and that he used only to go abroad under cloud 
of night, being afraid to be seen, as he was a deserter. 

Catherine Macinnes deposed, That, on the even- 
ing of Glenure's murder, she saw Allan Breck in the 
moor of Ballachelish. He asked what was the occa- 
sion of the stir in the town? She answered, Glenure 
was murdered. He 4b quired who committed the 
murder? and she said she did not know. He then 
requested the deponent ' to tell Donald Stewart in 

* Ballachelish to go to the pannel and desire Mm to send 

* the said Allan money; and that s/ie delivered this mesm 
' sagfrto Donald Stewart that same night. 9 She told 
the said Donald Stewart where she had seen Allan 
Breck. 

John Stewart younger of Ballachelish, deposed, 
That, on the day after Glenure's murder, the de- 
ponent was in the prisoner's house, who told him of 
his having got a message from Allan Breck that 
morning, by Donald Stewart, to send him money, 
which the prisoner said he was resolved to do. 

Several witnesses deposed to their having seen Al- 
lan Breck dressed occasionally in a black short coat 
and white buttons; and John Cameron of Strone, 
and Ewan Cameron his servant, deposed, That 
they heard one Serjeant More threaten to shoot Glen- 
ure, on account of his hard usage of the tenants of 
Ardshiei. 
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Verdict qf the Jury. 

They found < unanimously, the pannel, James Stew- 
' art, guilty, art and part, of the murder of Colin 
* Campbell of Glenure/ 

Sentence of the Court. 

They adjudged the prisoner to be taken, on Wed- 
nesday the 8th of November, to the south side of 
the ferry of Baliacheiish, to b* hanged on a gibbet 
till he be dead, his body to be hung in chains, and 
his personal estate to be forfeited. 

The Duke of Argyle, Lord Justice General, then 
addressed the prisoner in a speech of considerable s 
length; a speech upon which I decline to preoccupy 
the reader's remarks by any of my observations. 
The Duke began by telling the prisoner that he ha4 
a ' most impartial trial/ and that he had been prose- 
cuted ' with all the moderation consistent with the 
« crime' of which he stood accused. His Grace then 
speaking of the murder of Glenure, whose oppres- 
sions appear to have so deeply affected the family of 
Ardshiel, and their dependants, told the prisoner, 
« it may be said of you, that you first eat his bread, 
c and then shed his blood/ 

After descanting upon the different rebellions 
raised by the partisans of the house of Stewart, and 
particularly that of 1745, the Duke proceeded: « If 
« you had been successful in that rebellion, you bad 
c been now triumphant with your confederates, 
« trampling upon the laws of your country, the liber- 
« ties of your fellow subjects, and on the Protestant 
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* religion: you might have been giving the law where 1752 
c you have now received the judgement of it; and 

c we, who are this day your judges, might have been 

* tried before one of your mock courts of judicature, 

* and then you might have been satiated with tlie blood 

* of my name or clan to which you had an aversion. 9 

1 Though you don't now stand accused as a rebel, 
' nor am I permitted to call you a traitor, because 

* his Majesty's undeserved mercy to you did several 
' years»ago restore you to the state of an innocent 

* manj yet I may say, with great force of truth, that 

* this murder has been visibly the effect and conse- 

* quence of the late rebellion/ 

The prisoner then addressed the Court in these 
words: * My Lords, I tamely submit to my hard sen* 
' tence. I forgive the jury, and the witnesses, who 
' have sworn several things falsely against me: and 
c 1 declare before the great God, and this auditory, 
' that I had no previous knowledge of the murder of 
' Colin Campbell of G I enure, and am as innocent of 
4 it as a child unborn. I am not afraid to die; but 
c what grieves roe, is my character, that after ages 
' should think me capable of silch a horrid and bar* 
' barous murder/ 

On the fatal day, the prisoner was escorted by a 
strong military guard to the place of execution. He 
produced three copies of a, paper containing his dy- 
ing speech; one of these he delivered to the civil ma- 
gistrate, another to the commander of the troops 
which guarded him, and the third he read with a 
distinct voice to a great multitude of spectators which 
had come to witness his execution. And in his 



252 



MURDER. 



1752 speech,* which was very minute, he denied all ac- 
cession to, or previous knowledge of, Glenure's 
murder. The minds of the spectators, already en- 
gaged with the circumstances of this extraordinary 
trial, and the awful scene which was before them, 
were struck with superstitious terror at the tempest 
which raged during the time of the execution. And 
the prisoner went through the last act of this trage- 
dy with composure unalloyed with meanness, and 
fortitude not tinctured with arrogance. 



A criticism upon the nature and amount of the 
minute detail of circumstantial evidence led in this 
prosecution would fatigue the reader, and swell this 
trial to a size unsuitable to this work. I shall there- 
fore briefly call the reader's attention to the leading 
circumstances tending to the conviction or acquittal 
of the prisoner. 

The guilt charged against him is, thatlie was ac- 
cessory to, and art. and part in conspiring the mur- 
der of Glenure, which was perpetrated by Allan 
Breck Stewart. Therefore, if there be not legal evU 
dence that Allan Breck was the murderer, the charge 
of guilt vanishes, and it becomes perfectly unneces- 
sary to consider the second proposition, viz. the pri- 

* Scots Magazine, vol. XIV. p. 509, 525, 555. The speech 
is printed in this Magazine. Mr. Stewart complains in it of the 
harsh and unfair treatment he suffered from the prosecutors, from 
the 16th of May, that he was apprehended without any written 
warrant, and carried prisoner, under cloud of night, to Fott* 
William, till the end of his trial. 
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soner's accession to the murder alledged to have been 1752 
committed by Allan Breck. ^ 
> The only positive evidence relative to the perpe- 
trator of this murder, is, that it was committed by 
' a man with a short dark coloured coat/ and this 
is, in some respect, applicable to Allan Breck, as he 
was seen on the day of the murder, not far from the 
place where it was committed, dressed in a dun co- 
loured great coat, and dark short coat. Allan Breck 
did frequently use threatening expressions against 
the deceased, and he did display the most indubita- 
ble signs of fear and guilt. But it is certain that his 
guilt, as a deserter, was heightened by his having 
been in the rebellion, and that his life was thus for- 
feited to hid country; and the reader must determine 
I with himself whether Allan Breck's fear of being 
' apprehended proceeded from the desertion, of which 
he was notoriously guilty; or from this recent mur- 
der, of which, even independent of guilt, he had 
reason to conclude he would be suspected, on ac- 
count of his connection with the family of Ardshiel, 
and of his fugitive and wandering life. 

The circumstances from which the prosecutors in- 
ferred the prisoner's accession to this murder, may 
perhaps be fit enough to excite a suspicion of guilt 
in the speculations of the closet, but I apprehend 
them to be in the highest degree improper and dan- 
gerous, to be produced as evidence to affect the life 
or fortune of a prisoner in the tribunal of justice. 

The circumstances were shortly these: that Allan 
Breck, a kinsman of the prisoners, paid him a visit 
three days preceding the murder, sat with him and 
other company at supper, and slqpt in a barn: that 
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1752 Allan Breck put off his French clothes, dressed him- 
self in a short coat belonging to the prisoner, or his 
son, ere he went to work in a field of potatoes; and 
next morning, when he left the house, went off dress-- 
ed in the short clothes, and left his own; which, by 
the bye, he had done upon former occasions: that 
the prisoner, upon the search that was to be made 
for the murderer of Glenure, supplied with money, 
for the purpose of making an escape, his kinsman, 
Allan Breck, a fugitive, and a deserter: that the guns 
about the prisoner's house were hid, in a country 
where it was a crime to be possessed of arms: that 
the prisoner had used repeated expressions of resent- 
ment and of vengeance against Glenure; and that, 
after the murder, Allan BreCk expressed his appren- 
sion lest the prisoner or his son should be betrayed 
by their own tongue. 

These are the amount of the evidence against the 
prisoner, which resulted from a scrutiny, by no 
means warrantable, into his life and conduct* The 
rigorous durance in which he himself was confined, 
and his son and servants being kept close prisoners 
in separate apartments, have been already mention- 
ed. His repositories* were thrice searched by the 
prosecutor's relations * without legal warrant, and 
attended by a military force: and every circumstance 
of his life and conversation, for a period of two years, 
was raked into with the most invidious industry* 

* The trial of James Stevrart, p. 34. Edinburgh, printed for 
Hamilton and Balfour, 1753. This publication, which contains 
the speeches of the* Lord Justice General, and of the counsel, as 
well as the whole of the recorded trial) swells to the enormous 
bulk of 4$7 pages 8*0. 
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But this hat mode of extracting evidence, and the 1752 
result which flowed from it, require to be particular- 
Iy considered. 

Where there is no positive evidence demonstrate 
ing the author of a mischief which an individual 
has sustained, menacing expressions may be justly 
admitted, along with other circumstances, as a link 
of the chain of circumstantial evidence against a pri- 
soner. But, to lay much stress upon general expres- 
sions of resentment, and even of vengeance, such as, 
c I wish he were hanged} 9 € he is unworthy to live;' 
' I will cause him to repent it/ or the like, would 
lead to a conclusion equally false and fatal. In so- 
cial intercourse, the energy of our expressions of ap- 
plause or of censure, of gratitude or of resentment, 
is often proportioned to the strength rather of our 
> language than of our feelings. But, if a deep and 
mortal blow be meditated, I apprehend the deviser, 
instead of suiting his expressions to bis purpose, 
would endeavour, by the smiles of his countenance, 
and the smoothness of his language, to conceal the 
rancour of his heart. 

Let any person who has laboured under embarrass- 
ed circumstances, who has felt for the distress, for 
the impending ruin of his family; who has been 
chastised by the rod of power, reflect upon the ex- 
pressions of resentment and of anguish which may 
have escaped him when his heart was open to a friend, 
when his passions were inflamed by liquor; and then 
let him condemn (if he can) the prisoner as a mur- 
derer, on account of the expressions of vengeance 
which are proved against him in the course of this 
trial. 
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t The only part of the evidence affecting the prison- 
' er which makes a serious impression upon me, is 
what fell from Allan Breck in the wood of Koalisna- 
coan, that he was afraid lest the prisoner's sou 
* might be betrayed by his own tongue*.* The follow- 
ing reasons, however, lead me to doubt the safety and 
propriety of making such an expression as this the 
foundation of taking away the life and fame of 
a prisoner: Iwio, The witness who deposed to it 
trembled under the rod of power; he had been con- 
fined to close custody in Fort- William, and perhaps 
dreaded that he himself might be brought to trial for 
this murder. 2do 9 The smallest variation from Al- 
lan Breck' s expression, proceeding from misconcep- 
tion, or want of memory in the witness, or from 
the mistake of the interpreter who translated the 
evidence, might make an important difference in the 
conclusion to be drawn from Allan Breck's words. 
For instance, if Allan Breck, instead of saying he 
was afraid the prisoner's son * might be betrayed by 
€ his own tongue? did say, he was afraid the prison- 

* Unless that rule in the scriptures, of visiting the sins of the 
father upon the children is to be inverted by our law, and the sins 
of the children are to be visited upon the father, I entertain a 
faint suspicion that a mistake has been committed in the course 
of this trial, and that (if any of the family was guilty) the pri- 
soner has been hanged instead of his son Allan. The circum- 
stances of the. little gun in the depositions of Dugald and John 
Beg Maccoll, and Allan Breck's fear lest the prisoner's son's tongue 
should betray him, afford a more pointed evidence against the 
son than any which is adduced against the father. Besides, it is 
worthy of remark, that the prisoner's son had a coat precisely of 
the same make and colour with that which Allan Breck wore on 
the day Glenure was murdered. 
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er*s son c might fall a victim to his own tongue; 9 in 1752 
this case* Allan Breck would have said no more than v>v ^ 
wh*t was notoriously just and true, viz. that the re* 
senfful expressions used by the prisoner and his son 
again& Glejiure would bear hard upon them. 

This trial, upon the whole, points out the propriety 
of two alterations being adopted in the criminal-law 
of Scotland: lmo, Tljat the prisoner should here, as 
in England, have a power of challenging a certain 
number of tfre jurors, without cause assigned. 2do 9 
That, in the Highlands of Scotland, where the di- 
stricts are peopled ky tribes or clans, between many of 
which inveterate feuds did subsist, a prisoner should 
have it in his power to say, c I who ajn a Stewart will 

* n<?t be tried by 51 jjary of Campbells, for the jnijrder 
c of a Campbell/ or, * I who am an officer Qf excise, 
« will not be tried for the jnurder of a smuggler, in 

* a cojxptry where all merchants, farmers, &c. are 
€ smugglers.' And, as the lawyers for the crown 
have it in their poyer to bring a prisoner from the 
4istrict where he lives, or where a crime has been 
committed, to stynd trial before the High Court of 
Justiciary at Edinburgh, so a pri30i>er likewise should . 
have it in his power to avoid the prejudices which 
may be entertained of hipi in a particular district, 
and to claim being tried at Edinburgh, 
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Makolm M'Gregor, alias John Grant, for the Mur- 
der of John Stewart, both of the Parish of Glen* 
gairn, in Aberdeenshire. — Doctrine of Prescription 
of Crimes Established. 

The prisoner was brought to trial before the Cir* 
| cuit Court of Justiciary, at Aberdeen, in Spring, 
1773; but as he pleaded in bar of the action, a gen- 
eral point of law of great importance, his Majesty's 
Advocate depute deserted the diet,* recommitted the 
prisoner upon a new warrant, and served him with 
a new indictment; upon which he was tried before 
the High Court of Justiciary, at Edinburgh, on the 
26th July, 17^3. He was charged with enticing 
John Stewart tenant in Abergairn, on the evening 
of Christmas day, 1747, to a remote place, and there* 
from premeditated malice, striking him from behind 
with a stick, and then stabbing him in the left side 
with a durk, so that he died that same night;t and 
that, before his death, he declared it was the prison* x 
er who had thus assaulted and wounded him: that 
the prisoner immediately fled, changed his name from 
Malcom M'Gregor to lohn Grant, and had not since 
been seen in that part of the country, except to a few 
persons privately, and under cloud of night. — And 
that a warrant for apprehending him was issued by 
the late Lord Minto, on the 21st of January, 1748; 
but, by reason of the prisoner's changing his name 



* t» <*. dropped the prosecution, 
f Records of Justiciary, 26th July, 9th August, 1773. 
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and place of abode, he never could be found till late- 1773 
Jy, that he was discovered and apprehended by the v * v *' 
sheriff of Edinburgh. 

The celebrated Alexander Locfchart, counsel for 
the prisoner, represented to the Court, that no ac- 
tion could lie upon this indictment; because the 
crime charged in it was said to have been commit* 
ted in the year 1747, and consequently yvas prescribed 
hy the lapse qf more than twenty years. Counsel were 
heard at great length. The Court then ordered 
both parties to lodge information^ > in order to their 
being recorded in the books of adjournal. 

In the information upon the part of the Lord Ad- 
vocate, it was argued, Into, That the vicennial pre- 
scription of crimes in the Roman law, which the 
prisoner made the foundation hi his plea, did not 
extend to every species of crime; but that, in those 
of a deeper die, such as parricide, and some others 
inter graviora delicta, no prescription took place, 
gflfo, That the civil law was no part of the common 
law of Scotland, although its rules were often adopt- 
ed, and its principles much respected, in such cases 
as did not fall within the enactment of our statutes, 
the decisions of our Courts, or the opinions deliver- 
ed in approved systems of our law* His Lordship 
next maintained, that, in the common law of Scot- 
land, there was no vestige of a prescription in crimes; 
for the punishment of murder was a part of the most 
ancient common law of Scotland; but our old tr§a- 



•f A law case in Scotland, which contains both the fact an4 
argument, is sometimes entitled an information^ and sometimes, 
3 mwvfah 
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1773 tises ittade rib mention of the doctrine of prcscrip- 
tion; nay, the word prescription was not to be fdund 
till the year 1469, when it was introduced in a sta- 
tute, and, even then, it related to civil obligations, 
arid not tb crimes. — His Lordship maintained, that v 
the opinion^ of our commentators upon this head, 
which were urged in behalf of the prisoner, viz. 
those of Sir George M'Kenzie, Mr. Forbess, and Mr. 
Erskine, \frere neither sufficiently explicit, nor of 
sufficient authority, to mike the prescription of 
crimes bfe deemed a part of our law; and, on the 
other hand, Lord Fountaiiihall laid doWri this doc* 
trine, that the vicennial prescription of crimes had 
no : place with us. And that, in the whole of our re- 
cords, ho judgement could be found sustaining this 
plea in bar of action, while there were many in- 
stances of persons being tried for crimed more thin 
4 twenty years after their commission. Farther, It 
was contended, that by ffie law of God, pfiich is a 
part of our law, there is no prescription of itiurdef, 
And> lastly > That it would be highly inexpedient to 
establish a defence in bar of prosecution against a 
murderer; because nothing contributes more to check 
jriurder, and other attrocious crimes, than an impres- 
sion upon the minds of the people^ that, when once 
committed, no lapse of time will expiate the offence 
in this world, or prevent the punishment. There 
was also subjoined to the info'rmatidn for the prose* 
cutor, a list of cases from the books of adjournal, 
where prisoners were tried at the distance of more 
than twenty years from the cdimmi§sion of the crime* 
They were mostly in triils for witchcraft, and one 
pf them for incest committed thirty-five years befotfe, 
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It stated in the iriforrfiatidri for the prisbitef, 
that, although conscious of innoceilte, and certain 
that he could tibt be convicted by a fair proof of thte 
crimes hid to his ehatge, his cdiiflsd had thbught 
it their duty to plead ttife obvious defence of pWscHj}- 
tioti; in bar of this ptbs^CUtlon:— That, iii a period 
of twehty-five years, bich hid elapsed bfcl\teen thb 
death of John Stewatt,.ttlibta tli6 pHsottei: Was ac- 
cused of having inlrfdefgd, aftd his tdttithitttieht, ih 
order to stand trial, he had tended tdhstantly ih 
Scotland, and chiefly 111 Abfeftteehshif-fe, thb theatre 
of the alledged cfinte; that hi hid publicly carried 
on business, ih an honest and ihdUstrldus ttiahher, 
and with an unexceptionable tlttfactfcr; ahd that the 
change of his name, and placfe df abode, ttas owin£ 
to the attempts of a r^criiitiiVg BEijeaiit to titfteh hith 
as a soldier, which induced hiiti to lay afcitta the hame 
of Macgregbr, which was proscribed by law, and to 
assume that of Grant. 

Upon the point .of law, it was argued, that a vi- 
cennial prescription of crimes ifras ah Established 
doctrine of the Roman law; and, ih support df \t 9 
several texts from the Corpus Juris Civilis, and other 
authorities, were quoted; particularly, Cod. lib. 9. 
tit. 22*1. 12.; lib. 1. tit. 7. L 4. digest.; lib. 44. tit. 

3. 1. 13.; lib. 49. tit. 14. 1. 1. § 4.; lib. 48. tit. 17. 
1. 3.; lib. 48. tit. i6. 1. 11.; and Mattheus* Tit; de 
PriescH^tibhe Tempbfls; Vdefc Tit. de Dhersts et 
Tempbralibus Praescriptiohibus, § 6.; Cujicltos, vol. 

4. col. 1338.; Heineccius aci Pandemias, lib. 44. tit. 
& § 370. &c. &t. It was maintained* that the civil 
law <was one of the fountains x>f our jurisprudence, 
and, in reality, a part of it, where bxir own statutes^ 
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1773 customs, and the decision of our judges, .are silent.* 
v-nrN ^ And the authority of otir commentators on the Scots 
law, particularly of Sir George Mackenzie, and of 
Mr. Erskine, was quoted in support of the prescrip- 
tion of crimes. The opinion of Fountainhall was 
said to refer to a case of murder which had happen* 
ed only eighteen years before, where, consequently, 
the vicennial prescription could not take place; and 
that even Fountainhall admitted, that lapse of years 
might in some pleasure expiate a crime. 

As to the list of cases given in by the Lord Advo- 
vate, where prisoners were prosecuted at the dis- 
tance of more than twenty years from their offence, 
it was observed, that most of these were for witch- 
craft, which, like apostacy, is a crimen continuum; 
for it was held, — once a witch, always a witch. Be- 
sides, that, in the prescription of crimes, the same 
rule must take place as in the prescription of ac- 
compts, viz* that it runs not from the first, but from 
the last article. As to the case of incest quoted for 
the prosecutor, where a man was hanged, at the dis- 
tance of thirty-five years, for lying with his wife's 

* To see this publicly contradicted must excite a smile in a per* 
son who has undergone a professional education for the Scottish bar, 
or who is in the least acquainted with the proceedings of our courts 
of justice. Before a young gentleman is admitted to the bar, he 
undergoes a strict examination upon the civil }atf : and it is only 
within tlicse forty years, or thereabout* that it was thought ne- 
cessary to ordain a candidate for the profession of a lawyer to un- 
dergo an examination upon the Scots law, properly so called. — 
The information for his Majesty's Advocate against the Glasgow 
rioters, A. D. 1725, has these words: « By the Roman law, 
which is the common law of this kingdom £ Records of Justiciary » 
25th September, J725t 
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daughter,* it was answered, that no counsel appear- 1773 
ed for the prisoner; that no defence was offered for 

> him; and that it happened in times worthy of such 
a sentence, viz. those of fanaticism and usurpation. 
The counsel for the prisoner also referred to the case 
of Macleod of Assintf as a precedent in support of 
the prescription of crimes. The case was this; Mac- 
leod was tried on the 2d of February, 1674, upon 
an indictment charging him with several treasonable 
crimes; viz. ltf, With betraying, under trust, the 
late Marquis of Montrose, his Majesty's Commis- 
sioner, and Lieu ten ant -General, and delivering him 
a prisoner to the rebels in A. D. 1649, who murder- 
ed him; for which the said Macleod of Assint re- 
ceived a reward of 400 bolls of meal. • 2d 9 With hav- 
ing, in A. D. 1654, assisted the English rebels com- 

1 xnanded by General Morgan in burning and plunder- 
ing the north. Stf, With having, in A.D. 1669, 
exacted arbitrary taxations upon all shipping that 
came to anchor in any of the creeks belonging . to the 
prisoner. And, 4fo, With having, in A.D. 1670, 
fortified and garrisoned his house of Ardbreck, and 
defended the same against the sheriff of Sutherland, 
who had his Majesty's warrant to eject him. Now, 
although the two first articles in the indictment are 
by much the deepest of the crimes with which Mac- 
leod of Assint was charged, his Majesty's Advocate 
declared, * he did not insist upon the two first crimes 
« libelled but only as aggravations^' Which the pri- 
soner's counsel allcdged could proceed alone from the 
crimes being prescribed. 

* See Tndcx, article Incest. 
f Records cf Justiciary, February % 1674% 
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1773 xhe coggse! for the prisoner likewise argued, thgt 
v-ry> ' the admittance of a perpetual right pf actipns for 

grime* W^s inexpedient in every country; ^#4* con- > 
sideftqg the nature of our criminal l^w, was peep? 
liarly 50 in SpQttand. It was alledged, that the 4tr 
sign of punishments respected either the criminal qf 
the publfp. With respect to the criming, thp pijj:- 
pose is to produce m fmeadipent in his Jiff ajruj 
manner?, ojr tq pit him off from society, if the pnojr- 
mity of hfs crime indicate? such depravity that hp 
may be looked 00 as incorrigible. But this cannot 
be answered by prosecuting 4 crifnin^ ?frer f he ypari 
of prescription; for, if the seeds of guilt had not 
been eradicated from the mind, the yafix?us^g^- 
tions to which a man is exposed from the pccuf renpps 
pf twenty year** xnust have made thpip sprout forth 
into fresh outrages against society. Ai?d, if the re- 
venge of a private prosecutor demanded ^n expiation 
of guilt, what more tejrrjbje punjshipeitf , th^p tjha* 
a criminal should live under the continual apprehen- 
sions of an ignominious death for a period of twenty 
years? To drag a man thus situated to the scaffold, 
after a regular, industrious, and exemplary life, 
would as little suit the en<J of punishment which re- 
spected the public, a* that which respected the cri- 
minal: for, with regard to the public, the end pf 
punishment' is to deter others from committing the 
like offence; but no good impression can be stamped 
upon the public, when their compassion for the cri- 
minal exceeds their horror at his crime, which must 
be the case when the memory of an offence is obli- 
terated, while, at the same time, the inoffensive, 
perhaps exemplary, conduct of the sufferer, is con- 
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ristent witbthe knowledge of those who behold his 1773 
sufferings.* The laws which relate to property, wise- 
ly regarding the security of our fortune against ob- 
solete and endless claims, have established a prescrip- 
tion of every species of civil action; much more ought 
the laws to secure the peace of mankind, by limiting 
the right of criminal action, which at one blow may 
complete the threefold ruin of fortune, of life, and of 
fame. Besides, a person suspected of an offence may 
lie under great disadvantage by the prosecutor's hav- 
ing an unlimited power of choosing his time of ac- 
tion, lie' may bring it at a period when there is 
such a spirit of violence in a country against a man, 
a party, or a crime, that, in the ferment of people's 
minds, accusation may be equal to conviction: and t 
besides, in a long lapse of time, the death or absence 
of witnesses may deprive a prisoner of his pica of alibi, 

* Within these four or five years, a person returned to thir 
country with an affluent fortune and respectable character, who, 
in an early period of life, absconded on account of his being con-^ 
f cerned in the mob which hanged Porteous, A. D. 1786. What ^ 
good purpose could it sei ve to indict this man capitally upon his 
return? ( For an account of the Porteous mob, see Arnot's His- 
tory of Edinburgh, p. 206.) Or what good purpose could it note 
serve to bring a prosocution against the rioters who, in A. D. 1779, 
burned the Popish chapel, committed housebreaking and robbery 
upon the priest, and assaulted the houses of many respectable ci. 
tizens whom they supposed to befr'end the Popish bill? Yet, had 
not the public prosecutor, from whatever motives of lenity or ti- 
midity, omitted to raise a prosecution for hanging the ring-leaders 
in this scene of tumult and devastation, I firmly believe that the 
turning of London, A. D. 1 780, 'would not have happened. At least 
it is certain, that a popular orator, in haranguing his friends previ. 
©us to this dreadful event, would not have had such cause to boast 
•f the gallant example of the Scots. 

L 1 
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1773 provocation, self-defence, that the deceased died a 
natural death, &c. 

. If prescription of crimes be expedient in general, 
it is so in a special manner in Scotland, whether we 
regard the powers of the prosecutors, or the nature 
of our laws* As to the former, the Lord Advocate 
may prosecute any person for any crime he chooses: 
his Lordship is not restrained by the necessity of a 
grand jury's finding a bill; nor is a coroner's inquest 
called upon the body of a person deceased to ascer- 
tain the cause of a sudden and suspicious death* It 
is wretched argument indeed, to alledge that this 
power is not dangerous, if restrained by no limits of 
prescription, because of the benignity of the Prince, 
6r the personal character of the gentlemen who are 
appointed to the important office of Lord Advocate* 
Salutary laws are not made in tyrannical times, but 
in a mild and equitable reign. Thus the opportunity 
of guarding against oppression, in general, occurs, 
when there is the least prospect of oppression being 
at hand. But, however safe we may be from op* 
pressive prosecutions at the instance of his Majesty's 
Advocate, what security have we but the lapse of 
time, against the invidious actions of private prose- 
cutors, who, instigated by malice, or with a view 
to extortion, might call upon a man to answer for 
the sins of his youtk> after he had become a grave 
and respectable citizen, and the father of a numer- 
ous family? For prosecution is granted, in its utmost 
latitude, either to the party injured, or to his nearest 
heirs; nor can the Lord Advocate withhold his con- 
currence*. Should connubial love be turned into 

* Consent to the prosecution* 
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deadly rancour, either the husband or the wife may 1775 
prosecute the other for adultery to the effect of a capu 

> tal punishment.* 

The healing hand of prescription is no less expe* 
dient in relation to the nature of our laws* To say 
what is a capital crime by the law of Scotland, and 
what not; or, at least, what has been, or has not 
been so, within these hundred years, is no easy mat- 
ter.! Our indictments are laid sometimes on the 
statute, sometimes on the common, and sometimes 
on the Mosaic law alone. Many of our penal sta- 
tutes are wild, tyrannical, and incorrect; and in few 
of them anterior to the present century, is there a 
limitation of the time of raising prosecutions upon 
them. Happily the Scottish treason laws are now 
abolished, and those of England substituted in their 

i room. Prosecutions for witchcraft too are driven to 
the realms of night. But still the laws against Pope- 
ry, blasphemy, duelling, adihery, and suicide. J may. 
be used as ample engines of oppression. Besides, 
there truly is no reason why either the public or pri- 
vate prosecutor should be indulged with an unlimit- 
ed time of bringing his action. If the accused ab* 
. sconds, his flight will not cut off the right of prose* 

* See a remarkable trfal of this sort hifra. Index, Adultery, 
Haitly against Frascr. 

f If the reader is already satisfied of this from some of the 
trials for treason and murder presented above, he will not see oc- 
casion to alter his opinion, from a perusal of the subsequent part 
of this work. 

% As the penal consequences of this crime can only take place 
after death, if the right of prosecuting for the personal estate of 
the decease^ be not limited by prescription, it must continue Jot 
even 
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1773 anion; for, if he does not appear in Court to answer 
v-fVNj to ,the indictment which may be brought against 
him, the sentence of outlawry, which passes of 
course, will preserve to the prosecutor a perpetual 
right of action; therefore, the prosecutor may blame 
his own negligence, if he has lost his right of prose- 
cution, by omitting to obtain a sentence of outlawry 
against the accused. And, if no symptoms, no sus- 
picion of guilt, have been discovered in a period of 
twenty years, or, what is the same, none that t^n 
justify the raising a prosecution, it is better that the 
prosecutor should then be deprived of his right of 
action, than that a person should be called upon to 
defend himself against a capital indictment, at any 
distance of time, however so remote. 

The Lords having considered the informations for 
his Majesty's Advocate, and for the prisoner, pro- 
nounced this interlocutor: c In respect it does not 
' appear that any sentence of fugitation passed a- 
c gainst the pannel, they therefore sustain the de- 

* fence, and dismiss the indictment and the pannel 

* from the bar/ 

I remember to have listened with attention to the 
pleadings in this cause, and to have looked with an- 
xiety for their Lordships' judgement. The satisfac- 
tion I felt when it was pronounced, is not abated up- 
on reflection. This judgement, indeed, is of a very 
different cast from the general stile of the decisions 
of this Court in the last century. It is a just, but 
trite remark, that a wise system of laws tends to 
humanize manners; but it is no less true, that liber- 
ality of sentiment, and gentleness of manners, hu- 
manize the rigorous doctrines and discipline of the 
law. 



OF TUMULT WITHIN BURGH. 



Daspid Mowbray, Shoemaker, for exciting a Tumult in 
the City of Edinburgh, and rescuing a Baker whom 
the Hangman was whipping through the Canongate, 
by order qf the Magistrates. 

The preamble to one of our old statutes emphati- 
cally describes the disorders which prevailed in this 
country from one of the worst of political evils, the 
relaxed arm of. Hie civil magistrate. 4 Forasmeikle 

< (says the statute) as the oversight and negligence of 
c the civil magistrates, and judges ordinar within this 
'realm, in putting of decreets to execution, punish. 
c ing of malefactours and rebells, utherwise using of 

< tlieir offices, as becummis, partelie for regard, and 
' feare of Strang pairties, and hazard of their own 
4 lives; and pairtly throw want of sufficient prepar- 

* ation for that effect, is the original and principals 
c cause quhair fra* the great confusion and disordour 

* of this lande in all estaites proceedisf.' Therefore 
by this, and other acts of parliament, it is statuted, 
that the raising or assembling within borough, con* 
ventions of the people, without special licence of the 

# Frcm which. 

t Mary, Pari 9. c. 83.; James VI, Parl.13. c. Pari, 18. c, IT. 
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1686 Sovereign, or authority from the magistrates of the 
y *** J borough; especially, if such people should presume 
to arm themselves, to display banners, to beat the 
drum, or sound the trumpet, or to make use of ci- 
ther warlike instruments whatever, it is statuted," 
that persons thus offending shall suffer the pain of 
death. It is further enacted, >that, whoever shall 
disobey and resist the authority of the Magistrates 
qf Edinburgh, or their officers, in the execution of 
their duty, shall suffer the like penalty. 

The prisoner was tried on these statutes.—- On 
Sunday the 8 1st of January, 1686, a rabble of jour- 
neymen and apprentices in Edinburgh, leagued with 
some students at the University, among whom fan- 
atical principles had of late made an alarming pro- 
gress,f assembled for the purpose of insulting and in- 
terrupting those of the Popish persuasion in the ex* 
erase of their religion. Their indignities were dir- 
ected at the Chancellor's Lady, and other persons of 
that faith, when dismissing from their place of wor- 
ship. The mob, many of which were armed, pelted 
the members of that congregation with stones and 
dirt, rifled some of them of their clothes, and mal- 

f Upon Christmas-day, A. D, 1680, the Magistrates of Edin- 
burgh, from that decent respect which was due to the Duke ef 
York, who was then in the city, interrupted the students m their 
solemn procession of a Pope-burning; so that they were fain to 
burn him post haste in an obscure part of the town. On the 1 1th 
of the ensuing month of January, the house of Priestfield, the 
seat of Sir James Dick, Lord Provost of Edinburgh, was will* 
fully set on fire, and with all the furniture, burnt to the groundf 
not without the most pregnant suspicion that it was set on fire by 
the students at the University. Arnot's flisL of Edinburgh, 
P? 3£?. 
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fretted them in their persons; and then proceeded 1686 
to the High Street of Edinburgh, where, with iron- v - rr * 
bars, and other instruments,they attempted to break 
open the houses of several of the inhabitants, and 
did resist the magistrates of Edinburgh, and the 
Commander in Chief of his Majesty's forces, and 
the troops under their command, and wounded sev. 
eral of the soldiers who were assembled in order to * 
disperse the mob* 

The military having dispersed the mob, and sev- 
eral of the rioters being apprehended, the magi* 
strates, next forenoon, ordained one Grieve, a bak- 
er, an active person in the tumult, to be instantly 
whipped through the city by the common execution* 
er. To save the delinquent from undergoing the 
punishment awarded by the magistrates, the prison- 
er Mowbray, and his associates, collected a mob a- 
fresh, rescued the baker, from the town officers and 
the executioner, and carried him off in triumph. 

The prisoner was served with an indictment, 
charging him with having transgressed the statutes 
already specified, by being engaged iin this tumult; 
and his Majesty's Advocate declared* that he restric- 
ed the libel against the prisoner to his * accession to 
' the tumult on Monday in the forenoon, in rescu* 
« ing the baker from the execution of justice.' The 
Lords found the libel, as restricted, relevant to infer 
the pain of death* 

THE PROOF. 

The prisoner judicially declared, that he was present 
at the tumult libelled, and assisted in rescuing the 
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1686 baker from the town-officers. He craved God and 
the king's pardon for his offence, declared that he 
was heartily sorry for it, and came in the King's will. 

George Madarlane, one of the town officers of 
Edinburgh, deposed, That on Monday last, as he 
was employed by the magistrates to execute the sen- 
tence against Grieve, the prisoner was one of the 
mob which rescued him. The deponent called out to 
the prisoner to be gone; but this he refused, saying, 
* he would take part with the trades; 9 and, upon 
Grieve's being rescued from the town officers, the 
deponent saw the prisoner take Grieve by the hand, 
and march off with him amidst the mob. 

John Thomson, town officer, deposed, That, on 
Monday last, he saw the prisoner amidst the mob 
which threw down the town officers, and rescued the 
baker, and heard him declare he would stand by the 
trades.~Two more witnesses swore to the same pur* 
pose. 

The jury unanimously fqund the prisoner's acces- 
sion to the tumult, in rescuing the baker from the 
execution of justice, proved by his judicial confes- 
sion.— The Court adjudged the prisoner* to be taken 
to the Cross of Edinburgh on Wednesday next, the 
10th of February, and to be hanged on a gibbet till 

* Fountainhall says two persons were tried this day for being 
concerned in this tumult; but he does not mention their names* 
The records of justiciary testify, that no person was tried or out- 
Jawed on account of this tumult, at this time, except Mowbray, 
nor at any other time that I know of, except on the 26th of that 
same month, when Keith, whose trial is al$o mentioned by Foun* 
tainhall, was tried and convicted. See Fountainhall's Decisions, 
*©1. L p. 4-01. 407, 
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he be dead. It appears that the Privy Council grant- 16$<J 
ed the prisoner a reprieve till- a short day. Whether 
he got any farther respite, or was then hanged, is - 
uncertain, as the records of Privy Council for A. D. 
1686 are missing. One Keith, a fencing-master, 
was tried on the 26th of that month for accession to 
the same tumult, was convicted, and was hanged at 
the Cross of Edinburgh on the 5th of March. 

The discipline manifested in this trial, conviction, 
and execution, when compared with a recent occur* 
rence, impresses us with no very favourable idea of 
the present times. 

The tumultuous disposition of the rabble*, impa- 
tient at the price of grain after a succession of bad 
crops, had broke forth in a variety of outrage that 
required an examplary and decisive check. William 
Spence, a matross in the second battallion of artillery, 
was prosecuted by his Majesty's Advocate before the 
High Court of Justiciary at Edinburgh, on the 13th 
of December, 178*. He was charged in the indict- 
ment with being an active person in assembling a 
mob, on the 7th of June preceding, at the village 
of Ford, about ten miles from Edinburgh, for the 

* In the prospectus of this work which I published, I proposed 
to lay before the public the trial of the malt-tax rioters for pillag- 
ing and demolishing the house of Mr. Campbell of ShawfieW, 
A. D. 1725; but, upon fully examining and considering the charge 
against the prisoners, the informations for his Majesty's Advocate, 
and them, the interlocutors of the Court of Justiciary upon the 
defences stated for the prisoners, the proof led in the cause, the 
verdict of the jury, and the judgement of the Court; I say, upon 
a consideration of the whole circumstances, this trial, according 
to my ideas, is in many respects improper for publication. 

M m 
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1686 declared purpose of demolishing a distillery; 4 — with 
K ^ Kj exciting a number of colliers to join the mobj— with 
breaking into the distillery, and actually setting fire 
to one or more of the buildings with his own hands.f 
— As the evidence in this trial is not recorded, I have 
it not in my power to speak from my own know- 
ledge as to the evidence of Spence's guilt: but, not- 
withstanding that the crime was wilful jire-raising; 
notwithstanding I have been informed by every per- 
son I have conversed with who was present at the 
trial, that the evidence of his guilt was complete, 
4 the jury, by a great plurality of voices, found the 
- c pannel Not Guilty* 

The consequences to a country, if juries will be so 
preposterous as to acquit a prisoner contrary to evi- 
dence, for a crime so dangerous to society, are too 
obvious to require to be enlarged upon, I must, 
however, take the liberty to observe, that it appears 
requisite that the mode of summoning juries in this 
city should undergo some alterations. The number 
of trials by jury in Edinburgh, before the Courts of 
Justiciary, Exchequer, &c. is considerable, and the 
jurymen are generally chosen from among the mer- 
chants, shopkeepers, and tradesmen. Those who 
follow the profession of the lawj are never called* 
The landed gentlemen, or freeholders, of the three 
Lothians, are seldom or never summoned, except 

* This distillery was burnt to the ground. The damage wa« 
estimated at jC70Q0. 

f Records of Justiciary, December 13, 1784. 

% The Faculty of Advocates claim an exemption; and those 
who practise at the bar . are undoubtedly entitled to it. 
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in the trial of a landed man. The inhabitants of the 1686 
town of Leith, although men of consequence in the ***** 
mercantile line, are seldom called but in trials which 
have some relation to maritime affairs. A practice 
has also crept in of not summoning upon a jury., 
gentlemen who have preferred a residence in Edin- 
burgh to living at their estates in the country, and 
who, consequently, cannot be called to attend the 
circuits in their respective districts. By these means, 
the rotation of duty of sitting upon jury comes very 
frequent upon that class of people which are in use 
to be called, and the duty imposed upon them is 
therefore heavy and unequal. By these means, also, 
improper persons are sometimes summoned to sit in 
jury upon a prisoner: for this important article in the 
administration of justice is generally left to inferior 
clerks.— It is perfectly well known that there is a 
description of men in this city, of whom it could 
not be expected that any power of testimony would 
lead them to convict a prisoner of certain crimes,* 
yet who (it is believed) would listen with gloomy- 
joy to criminal accusations of a nature that no Lord 
Advocate would now dream of raising. By Extend- 
ing, therefore, the classes of people from which our 
jurymen are to be chosen, the burthen will become 
the easier upon those who discharge this important 
trust, and the danger will be avoided <Jf having 

* I humbly think, that, in trials of difficulty and importance, 
the proper officer should have it in his power to send up to the- 
Court a list of forty-five men whom he thinks intelligent and in- 
dependent; and that, when the judges name the fifteen who are 
to sit upon the jury, the prisoner should have it in his power t? 
challenge a third of them without any cause assigned* 
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1686 crimes of the most pernicious tendency tried by a 
jury of men illiberal in their sentiments, and vio* 
lent in their prejudices, who, in the trial of a pri- 
soner, consider more the nature qf the crime, than 
Hie strength of Hie evidence. 



I have heard it urged as an apology for the jury 
who sat upon Spence, in having given such a verdict, 
that they would have pronounced a different one, 
had it not been, that, of late, too tittle respect has 
been paid to the opinions qf jurymen when recommend* 
mg a convict to mercy. This, 1 know, alludes to the 
case of James Andrew, who was convicted of rob* 
bery, and condemned; and who, notwithstanding 
that the jury unanimously recommended him to 
mercy, was executed in terms of the sentence, upon 
the 4th of February, 1784. As this has been a to- 
pic of conversation, and with some, of animadver- 
sion, I shall state what / Icnow concerning it, — The 
jury gave a recommendation in favour of the pri- 
soner, setting forth their reasons for so doing: the 
Court made a report of a very different nature. As 
I have only seen the former, I cannot form, far less 
can I presume to deliver an opinion between these 
opposite sentiments of the Court and jury. My 
purpose then is but to show, that the case was ac- 
curately and fairly laid before his Majesty. It appears 
from Lord Sydney 's letter to the Lord Advocate, of 
the 21st January,* 1784, that Lord Kennet's c report 
* upon the case, the minutes of the trial, and the e- 
c videcce given thereupon, together with t;he recom^ 
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4 mendation of the jury,' were laid before the King, 16*6 
who * having maturely considered the case of the ***** 

* convict, does not see sufficient grounds for extend* 

* ing his royal mercy to him/ And Mr. Chalmers, 
the solicitor at London who corresponded with Mr* 
Bruce, the agent for the convict, writes to him thus: 
The under secretary * showed me all the papers that 

* had been transmitted from Scotland, and laid before 

* the King. Lord Sennet's report 6tates very ac- 
€ curately the circumstances of the case, and men- 
' tions the recommendation of the jury, and the 
' grounds they went upon; but adds, that he and his 
4 brethren did not think Andrew a proper object of 
c the royal mercy; giving the reasons, and showing, 
c that the arguments of the jury were not solid; in 

* very distinct clear terms. 9 -~As the jury had a right 
to give a recommendation, so the judges were en* 
titled to make a report, and no ground of complaint 
can arise from this case, unless it shall please jury- 
men to alledge that his Majesty is not at liberty to 
act according to his own judgement, in the exer* 
cise of the most sublime part of his prerogative, 

But even supposing that improper means had been 
used to with-hold the royal mercy from Andrew* I 
cannot admit that this is any apology for the jury 
which sat upon Spence the matross, having pronounc- 
ed a verdict finding him not guilty; for I consider him 
to have been a most unfit object of mercy; because 
from the recent and repeated outrages of the rabble, 
and instances of timidity in the dvil magistrate, 
none of the crimes which arise from the avarice or 
malignity of an individual, are so hurtful to society 
as this contagious spirit of fire-raising and tumult, 
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1686 And this prisoner, Spence, was not only reckoned by 
the spectators of his trial, to have been proved guilty 
as a ringleader in the tumult, but also as having set 
fire to the distillery with his own hands. — Lord Ken- 
net made the above report, relative to Andrew* 
as President of the Court of Justiciary, in absence 
of the Lord Justice Clerk. His acuteness of appre- 
hension, his solidity of judgement, and his accuracy 
in business, were acknowldged when he was alive; 
and are now sealed by the united regret of the Bench, 
the Bar, and the Public 



V 



OF PIRACY: 



Trial qf Captain Thomas Green, Commander qf the 
Worcester a Ship belonging to the English East 
India Company > and qf Fourteen qf his Crew, for 
Piracy and Murder* committed on a Ship and its 
Crew on the Coast qf Malabar. 

The opposite lights in which the Parliaments of 1705 
England and Scotland viewed the institution of the v ^ VN-> 
Indian and African Company, in the latter of these 
kingdoms, and the ferment which arose in Scotland 
upon the ruin of this Company, and the loss of its 
settlements, have already been mentioned.* The 
contests between the English and Scottish Companies 
trading to the East Indies, excited further animosi- 
ties between these nations* The Annandale, a ship 
belonging to the African Company, had been seized 
in the Downs by the English East India Company, 
and the pressing instances with which the former so- 
licited its restitution being disregarded, they procur- 
ed an order from Government in Scotland, for seiz- 
ing, by way of reprisal, this vessel the Worcester, 
which had arrived in the Forth. The vessel was 
conducted to the harbour of Burntisland* She was 
detained there in virtue of a precept from the Scot- 

* See the Trial of Thomson and Auchmouty, p, 10*. 
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1705 tish Court of Admiralty; and an action was brought 
v-rvv ' before that Court, at the instance of the African 
Company, for having the ship declared a lawful 4 
prize, on account of the East India Company's un- 
justly seizing and confiscating the Annandale. 

While the Worcester lay thus under an embargo* 
the unguarded speeches of the crew, in their cups 
or their quarrels, led them to be suspected of the 
crimes of piracy aud murder committed upon a ves- 
sel and its crew in the East Indies, belonging, as was 
supposed, to one Drummond, a Scotchman.* The 
suspicions thus entertained were the cause of a pre- 
cognition being taken of the affair, and the presump- 
tions of guilt arising from this precognition, were so 
strong as to give occasion to the following triaL 

On the 13th of February, 1705, an act of the 
Scottish Privy Council was passed, authorising a 
prosecution against Captain Green and his crew, be* 
fore the Court of Admiralty, and ordaining the Lord 
Chancellor to make application to her Majesty for a 
pardon to Charles May, surgeon, Antonia Ferdinaiu 
do, cook's mate, Antonia Francisco, the captain's 
man, George Haines, steward, George Glen, quar- 
ter-master, and Alexander Taylor, foremast man.-* 
The Privy Council, at the same time, appointed the 
Earl of Loudon, Lord Belhaven, Sir Robert Dundas 
Lord Arniston, Sir John Home of Blackadder, and 
John Cockburn, younger of OrmestQn, assessors to 
Mr. Graham, the Judge Admiral. 

* Records of Admiralty, 5th, ISth, 14th, 16th, 21st March, 
1705. De Foe's Hist, of the Union, p. 46. Trial of Captain 
Thomas Green, Edinburgh, printed by Thomas Anderson, 
A. D. 1705. 
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The prisoners were brought to the bar on the 5th 1705 
of March, 1705. It was charged against them in the 
indictment, that, in the months of February, March, 
April, or May, 1703, they did meet with another 
ship bearing a red flag, and manned with English- 
men, or Scotsmen, on the coast of Malabar, nigh 
Callicut:— that they did, without any lawful war- 
rant, or just cause, attack the said ship in a hostile 
manner, with guns and otherwise, boarded her, kill- 
ed the men, and threw them overboard, took the 
goods from on board of her, and lodged them in the 
Worcester* and then disposed of the vessel thus pira- 
tically captured to one Gage Commodo. The indict- 
ment also contains a minute narrative of the circum- 
stances from which the prisoners 9 guilt was inferred. 
But it were superfluous to insert them here, as they 
will appear with greater propriety in the evidence 
led in support of this prosecution. 

A formidable band of counsel appeared both for 
the prosecutor and the prisoners* and the following 
objections to the relevancy of the indictment were 
stated, partly in written informations, and partly in 
pleadings at the bar. 

It was pleaded for the prisoners, that the crimes li- 
belled being ailedged to have been committed by Eng- 
lishmen on the coast of Malabar', this Court had nq 
jurisdiction} and the # prisoners ought to be remitted 
for trial to the proper courts of law in England, 2do, 
That Henry Keigle, the ship's carpenter, and certain 
others of the crew who were indicted along with 
him, being part of Captain Green's crew, and under 
his command, could not be put upon their trial, till 
the Captain himself was previously tried. That 

N n 
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' Captain Green could net be tried till John Reynolds, 
and certain others of the prisoners who had received 
an indictment, should have undergone a previous 
trial; because he the Captain had them cited as excul- 
patory witnesses; and, in case of their acquittal, was 
entitled to their evidence in his behalf: otherwise 
the author of a groundless and invidious prosecution, 
while he raised an indictment against the principal 
offender, by also comprehending, in the indictment, 
the whole exculpatory witnesses as accomplices, 
might deprive a prisoner of the evidence in his de- 
fence. 4/o, That the libel was too general and in- 
definite, as it did not specify the name of the ship 
alledged to have been pirated, the designation of 
the Captain, the names of the' persons said to have 
been murdered, nor any circumstance by which the 
ship in question might be specially distinguished: 
yet is requisite that all these be set forth in a crimin- 
al indictment, not only in point of form, but of ma- 
terial justice; for otherwise a prisoner might be pre- 
cluded of many solid defences, such as, that the ship 
said to have been pirated, was in an opposite quarter 
of the globe; that she still remained in possession of 
her lawful owners; that f he persons alledged to have 
been murdered were still alive, &c. That it was the 
more necessary that the prosecutor should be oblig- 
ed to specify the ship particularly, as the prisoner* 
Captain Green, having a commission under the.Great 
Seal of England, impowering him to act in hostility 
against pirates, might actually have taken or destroy- 
ed a ship and killed the men, without having done 
any thing contrary to law. 5ft>, That the indict- 
ment was laid in such manner, as to show that th € 
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prosecutor meant to establish the prisoner's guilt, 170 5 
not by positive testimony, but circumstantial evi- 
dence; and that the circumstances charged in the in- 
dictment were not such as necessarily to infer a con- 
clusion of the prisoner's guilt. And, indeed, to hold 
a crime to be proved by circumstantial evidence, was 
extremely hazardous, and what many lawyers deem- 
ed illegal. 

To these objections to the relevancy of the indict- 
ment, it was replied by the counsel for the prosecu- 
tion, lino, That the jurisdiction of the Court was 
established by act 1681, cap, 16. which declares, that 
the High Court of Admiralty has the sole jurisdic- 
tion, in all maritime causes, civil and criminal, and 
against all persons foreign or. domestic. — And, inde- 
pendent of this statute, this Court must possess a 
Jurisdiction over the prisoners in the crime of piracy; 
for, if pirates are not liable to be tried in the 
country where they are apprehended, this class, 
the most lawless and desperate of men, would 
escape without punishment or even trial, unless 
they happened to be apprehended in a country of 
which they were natives, or where the crime was 
committed. 2<fo, and Sft'o, That the plea which 
had been urged in behalf of some of the prisoners, 
that they could not be tried till their Captain had 
undergone a previous trial; and the Captain's plea, 
on the other hand, that he could not be tried before 
certain of his crew, was a notable example of argu- 
ing in a circle; and, by admitting Such objections as 
this, where more than one person was accused in 
an indictment, criminal process might be altogether 
^topped; that such of the prisoners as were of Cap- 
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1705 tain Green's crew, cculd not plead the authority of 
VjrW their Captain, to exculpate them from the charge 
in this indictment, for no warrant could authorise 
piracy; and the prisoners were all indicted as socii 
criminis. — And although, if a prosecutor should a- 
dopt a measure so extraordinary, so villanous, as to 
comprehend both the alledged perpetrators, and the 
exculpatory witnesses, in one indictment, with a 
view to preclude the accused of their defences, this 
might entitle the alledged perpetrators to insist up- 
on those of the defenders whom they were to sum- 
mon as witnesses being previously tried; yet it be- 
hoved the perpetrators to specify a probable ground 
of the innocence of these intended witnesses; but the 
prisoner, Captain Green, had set forth no such ground 
of the innocence of those of his crew whom he 
proposed to adduce as evidence. 4to, As to the 
objection of the libel being too general and indefin* 
ite, it was laid as specially as the circumstances of 
this remote crime would admit. — Piracy and mur- 
der were equally such, and alike punishable by the 
laws, whatever might be the names of the vessel 
pirated, and the persons murdered, or whatever 
nation they might belong to. — By admitting an 
opposite doctrine, it might be maintained, that a 
ship might be attacked and sunk, and her crew 
murdered, in the Road* of Leith, before thousands 
of spectators on the opposite shores; and yet, al« 
though the evidence of this act of violence was so 
notorious, it could not be the foundation of a trial, 
if the perpetrators should have accomplished their viU 

- * Tfee place where vessels ride; *t syachcir qff Leith harbou*. 



PIRACY. 



285 



lany so completely, as to have utterly destroyed the 1705 
ship and her crew, and to have sent them both to v-rv%- ' 
the bottom of the deep. Neither was it requisite 
that the libel should be more, minute as to time and 
place. In a piracy committed in the Indian ocean, 
where the total destruction of the sufferers rendered 
the proof of gpilt extremely difficult, it was impos- 
sible to specify the precise latitude of the ship, or 
the day of the month when the crime was commit* 
ted. Indeed, the day and place of the commission 
of a crime were not necessary to be specified in an 
indictment, unless they were charged as aggravations 
of the guilt; such as that the crime was committed 
of a Sunday, or against a person in his own house; 
and, if a defender should require that day and place 
be specified, because he means to prove an alibi, it 
must be upon condition that he admit the crime 
charged in the indictment to have been actually com- 
mitted, although he, by reason of the alibi, can in- 
struct, that he was not the perpetrator. And the 
commission, under the Great Seal of England, which 
Captain Green possessed, far from rendering a more 
special condescendence necessary, would, in the course 
of the trial, afford a strong presumption of the pri- 
soner's guilt; for the commission required, that the 
Captain should keep a particular journal of any hos- 
tile attack he should make upon any vessel; and, by 
the journal produced by the prisoners, it did not ap- 
pear that he had made any such attack. 

The Court repelled the objections to their jurisdic- 
tion, and also the whole objections stated against 
the relevancy of the indictment; and found, that 
the s*me being proved, * by char and plain evidence, 
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1705 < relevant to infer the pains of death and confiscation 
« of moveables/ 

THE PROOF. 

Antonia Ferdinando, cook's mate of the Worces* 
ter, a Black, deposed, that he believtfflt in God, was 
born of Christian parents, and was himself a Chris- 
tian;-~That, about two year* and a half ago, he came 
aboard the sloop belonging to Captain Green, the 
prisoner's ship, then on the Malabar coast, and en- 
tered into the service of Mr. Loveday the purser. 
When sailing on that coast, he saw an engagement 
between the Worcester, her sloop, on board of which 
the deponent was, and a ship manned with white 
men, speaking English, and bearing English colours; 
that is to say, colours of white, red, and black, such 
as the Worcester did bear.— -Captain Green, Captain 
Madder the first mate, James Simpson the gunner, 
and others, to the number of about twenty men, 
manned the sloop. The sloop engaged the strange 
ship first, and the Worcester joined the engagement 
afterwards. It was a running fight of three days, 
and happened between Tellicherry and Callicut. 
On the third day those in the sloop boarded the 
strange ship, took her crew from under the deck, 
killed them with hatchets, and threw them over- 
board} and the said prisoners, Green, Madder, and 
Simpson, were among those who boarded the strange 
ship and killed the men. The deponent believes, 
that the men so killed, and thrown overboard, were 
about ten in numbeh There were but few goods 
ip her; these were carried aboard the Worcester, 
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and consisted partly of China-root; and the vessel 1705 
thus captured was manned by some of the Wofces- 
ter's crew, carried to Callicoiloan, and there sold 
for the service of a Malabar King, to a man bearing 
a Malabar name, and whose servant was called Coge 
Commotio. — He knew not what men, or whether any 
belonging to the Worcester or her sloop were killed; 
but he the deponent was wounded in the arm, and 
now shows the wound in Court. — Captain Madder 
. said to the deponent, that, if ever he told any man, 
either white or black, of this engagement, he would 
throw the deponent overboard.— Deposed, That, dur- 
ing the engagement, Reynolds, the second mate, was 
ashore at Callicoiloan, as the deponent believes.— 
This deposition is subscribed by the deponent in the 
Malabar character, and by Captain George Yeoman, 
merchant in Dundee, his sworn interpreter. 

Charles May, surgeon to the Worcester, deposed, 
That he sailed with this ship fromEnglancL When the 
vessel was on the Malabar coast, he was set ashore at 
lbeck, and went some miles up the country to Calli* 
coiloan. About a fortnight after, he heard firing at 
sea; and meeting with Coge Commodo, merchant, 
and Francisco de Olivera, interpreter to the Worces- 
ter, who had come that day from lbeck, he asked 
them what meant the shooting? and they said, that 
the Worcester had gone out to sea, and was fight* 
ing with another ship. Next morning the deponent 
went to the shore, where he saw the Worcester rid* 
ing at her former birth about four miles from the 
shore, and another vessel riding at her stern. Soon 
after, the Worcester's long boat came ashore in great 
haste; the deponent asked the boat's crew what had 
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1705 brought them ashore, it not being usual for boats to 
come over the bar, on account of the greatness of the 
surge? and they answered, that Captain Madder had 
sent them for zpinguetta* with water, because alt their 
water hud been spilled or staved t/ie night before. The 
men told him they tafd brought in a ship with them, 
but he did not speak to them in relation to any fight, 
for he made no stay, but returned immediately to Cal* 
licoiloan, where his patients were. About five or six 
days after, he went aboard the Worcester for some 
medicines, and saw the decks lumbered with -goods 
in chests and bales. He said to Mr. Madder, ' What 
4 have you got there; you are full of business?' upon 
which Mr. Madder cursed him, * and bid him go 
* mind his plaster box/ There was a ship then rid- 
ing at the Worcester's stern, which the deponent was 
afterwards informed was . sold to Coge Commodo. 
Some time after this the Worcester's sloop came 
down the coast, and Antonio Ferdinando, the pre- 
ceding witness, was sent ashore to the deponent at 
Ibeck. He was wounded in the arm; the deponent 
took off the dressings; and the wound was a fracture, 
which appeared to have been occasioned by a gun- 
shot. He asked at Antonio who had dressed the 
wound and set his arm? and Antonio said, that he 
had been sent ashore at Cochin, and dressed by a 
Dutch surgeon. Some time after, he went aboard 
the Worcester and visited Antonio, and the other*per- 
sons in the ship who stood in need of his assistance. 
A wounded man called Mackay, and another called 
Gumming, came to him at the medicine chest. He 
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asked them how they came by their wounds? and no.5 
Mr. Madder hearing this desired the deponent to ask 
no questions; and forbade the patients to answer him 
upon their peril. An altercation immediately took 
place between Mr. Madder and the deponent, who 
told him, he had no command over the* deponent. 
Madder replied, he would make his complaint to one 
who bad; and an order was speedily given for carry- 
ing the deponent ashore, and as speedily executed. 
Deposed, That this happened in the month of Jan- 
uary or February, 1709. 

Antomb Francisco, a Black, servant to the prison- 
er, Captain ©reen, deposed, That when he was a- 
board the Worcester on the Malabar coast, he heard 
the firing of guns from on board the Worcester, to 
the number of six, or thereabout. The deponent 
was at this time chained and nailed to the floor of 
•the forecastle; he had been so for about ten days; 
and continued thus confined in &R about two months. 
Two days after he heard the firing, he saw some 
goods brought aboard, which Antonio Ferdinando, 
a preceding witness, fold him had been brought out 
of a ship they had taken. Ferdinands told him also, 
that ten of the crew of the taken ship were killed; 
and showed the deponent a plaster on his arm, say- 
ing, he had been wounded aboard the Worcester's 
rioop when she took the other vessel. 

John Brown, shipmaster in Leith, deposed, That 
he went on board the Worcester, by order of the 
Lords of Privy Council, when the ship was unload- 
ed, and saw the hatches, which were fast and seated, 
opened. Few or none of the packed goods were 
numbered or marked, although it is customary for 

O o 
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1705 goods to be so; and he, the deponent, never recciv- 
Kgn ^ J ed any goods but what were marked, so that he 
might know to whom they belonged. Being inter* 
rogated for the prisoners, he deposed, That this is 
customary whether there be a supercargo aboard or 
not; and whether the goods belong to ten men, or 
one man. Being farther interrogated for the prison- 
ers, Whether it might be owing to the pepper being 
spoiled and heated, and the goods much damaged, 
that they wanted the mark? deposed, That, where 
the goods were damaged, the bales were rotten to 
pieces, but, where the goods were entire, the bales 
and packages wanted both nubmer and mark. 

Archibald Hodge, shipmaster in Leith, deposed, 
he was on board the Worcester, when she was rum- 
maged by order of the Privy Council, and saw the 
goods unloaded. Most part of them wanted both 
number and mark, which is nowise common or re- 
gular in any ship the deponent has ever seen, but 
he never saw an East India ship unloaded before. 

John Glen, goldsmith, deposed, That last summer, 
the second day after the Worcester came into Leith 
Road, he went aboard that ship. — When in the ca- 
bin with Captain Madder and one Hammond, who 
is now in England, Madder took a seal out of his 
pocket, and asked the deponent what he thought of 
the Scots African and Indian Company's arms, and 
put the seal in his hand. It was about the size of a 
half-crown piece, had a handle of lignum vitac; and 
there were engraved on it a St. Andrew's cross, a 
dromedary, with a castle on its' back, a ship, with 
: a rising sun above the helmet, and two wild men for 
supporters. 
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James Wilkie, tailor, deposed, That, in October H05 
last, after Captain Green's ship was brought into KyvxJ 
Burntisland harbour, the deponent went there with 
his mother, with a view to get intelligence concern- 
ing his brother, who had gone with Captain Drum- 
mond to*the East Indies. The deponent fell in com- 
pany with the prisoner George Haines, at the house 
of Mrs. Seton, and asked him, Whether he had seen 
Captain Drummond in the course of his voyage? 
Haines fell in a passion, and said, ' Damn me 9 what 
* have I to do with Captain JDrummond. 9 The de- 
ponent dropped the conversation; but, after they 
had drank a while, and he thought Haines in better 
humour, he asked him, If he had not heard of, or 
seen any Scottish ship in the East Indies? Haines an- 
swered, tliat, when they were upon the Malabar coast, 
they were informed by a Dutch vessel, that one Cap- 
tain Drummond, commander of a Scots ship, had 
turned pirate, upon which they had manned their 
sloop, and made themselves ready in case of an at- 
tack; but they did not see Captain Drummond. 
Deposed, That Haines added, he had in his custody 
when the Worcester was seized in Leith Road, what 
he would not have had to fall in the seizer's hand for 
twice the value of the ship;* and that he had thrown 
it overboard after the ship was seized, adding, 4 Let 
< them seek it now at the bottom of the sea/ 

William Wood, a gunner of her Majesty's artillery, 
deposed, That the prisoner George Haines, John 

* By a confession and declaration which Haines afterwards 
emitted, it appears, that this which he was so anxious lest, it 
should fall in the prosecutor's hands, was a private journal ht 
bad kept of the ship's proceedings.. 
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HOS Henderson, writer in Edinburgh, and the deponent, 
v-rvx ^ were in company together at Burntisland, and had 
drunk hard. Haines fell into a melancholy fit, and 
Henderson inquiring the reason of it, Haines said, 
' It is a wonder, that, since we did not sink at sea, 
' that God does not make the ground open and swal- 
' low us up when we are come ashore, for the wick- 
' edness that has been committed during this last voy- 
* age on board of that old bitch/ pointing to Captain 
Green's ship. After this, he went a walking in 
Burntiland Links with Haines; and the deponent 
happening to mention to him, that Captain Mad- 
der's uncle was burned in oil for attempting to burn 
the Dutch ships at Amsterdanv^aines answered, 
4 If what Captain Madder had done, during this last 
' voyage, were as well known, he deserved as much 
c as his uncle bad met with/ — John Henderson, 
writer in Edinburgh, deposed conform to the pre- 
ceding witness, in every thing save the conversation 
that passed between the said witness, and Haines the 
prisoner,in BurntislandLinks.— Ann Seton, in Burnt- 
island, confirmed the preceding conversation, except 
that which happened between Haines and Wood in 
thje Links* 

Besides these depositions, the prosecutor produced 
in Court Captain Green's journals, from^which it 
appeared, that the most anxious and minute instruc- 
tions had been given to Captain Green by his own- 
ers, that no letter should pass between them but in 
cypher, and that even these should be addressed to 
a third person; and that, during the voyage, no let- 
ters whatever should be sent by any of his crew to 
England, 
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The jury returned the following verdict: « They, 1705 
€ by plurality of votes, find, That there is one clear v ' w 
' witness as to the piracy, robbery, and murder, li- 
' belled, and that there are accumulative and con* 
4 curring presumptions proven for the piracy and 
' robbery so libelled: but find, that John Reynolds, 
' second mate of the said ship, was ashore at the time 
* of the action/ The Court, on the 21st of March, 
sentenced Captain Green and four of his crew, to be 
taken to the sands of Leith on the 4th of April, and 
hanged till they be dead; four more of the crew to 
suffer in the same place on the 11th of April; and 
five more to meet the like fate on the 18th of that 
month; and they dismissed John Reynolds from the 
bar. 

As the factions into which Scotland was then di- 
vided about the depending treaty of Union, did each 
of them take up this cause as a matter of party, the 
faction which favoured the Union maintained the 
prisoners' innocence, and on this ground solicited a 
pardon for them. The party, again, that opposed 
the Union, which was much more numerous, and 
fully more violent, held the evidence of the prison- 
era* guilt as equal to demonstration, and resented the 
attempt to obtain a pardon for the prisoners with the 
highest indignation. Three of the convicts, Captain 
Green, Madder his first mate, and Simpson the gun- 
ner, suffered on the day appointed. The rest were 
reprieved from time to time, and finally pardoned. 
Green and Madder, some days before their execu- 
tion, published a paper which they called their last 
speech. In this they maintained their innocence; a 
circumstance which makes no impression upon me, 
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1705 when I consider, that not only the Queen could par- 
S ^ J don, but the Scottish Privy Council could reprieve 
them, and that they entertained hopes of pardon dD 
the last hour of their lives. On the other hand, three 
of the convicts, Linstead, Haines, and Bruckly, emit- 
ted, after sentence of death had passed upon them, 
judicial confessions and declarations, acknowledging 
that Captain Green and his crew were guilty of the 
piracy and murder libelled. And I must acknow- 
ledge, that I look upon this confession as entitled al- 
most to as little credit as Captain Green's denial of 
guilt; for, as the latter built his hopes of pardon 
from the English faction, upon the declaration of his 
innocence, so the former might ground their expect- 
ations of mercy from the Scottish faction, upon flat- 
tering them, by confirming the guilt of Captain 
Green and his crew. 



John Afaciver and Archibald MacaUum* Merclumts 
in Greenock , for sinking and casting away of Sltjps, 
mid piratically relanding and selling their Cargoes, 
qfter Entry in tlie Customhouse, for the purpose of 
Defrauding tJie Underwriters and the Revenue. 

178* The prisoners were prosecuted before the High 
Court of Admiralty, at the instance of Hay Campbell, 
Esq. his Majesty's Advocate, and John Monro, Esq. 
Procurator-fiscal of that Court. The indictment sets 
forth, That, by the common and statute law of this 
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realm, the wilfully casting away, unking or otherwise 1784 
destroying of ships, for the purpose of defrauding the v-nr ^ 
underwriters, or the revenue, and piratically reland- 
ing and selling, or otherwise disposing upon the car* 
goes of such ships, after these had been entered in 
the Customhouse for exportation, are crimes of a 
heinous nature, and severely punishable.* Farther, 
That, by an act of King George I. an. 4to, cap. 12. 
and by Geo. I. an. 11 mo, cap. 29. it is declared, 
that whoever shall destroy, or procure to be destroy- 
ed, the ship of which he is an owner, officer, or ma- 
riner, to the prejudice of any person who may have 
insured the goods with which she was loaded, or of 
any merchant who may have goods aboard, or that 
of any owner of such ship, shall suffer, as in cases of 
felony, without benefit of clergy: yet, that the pri- 
soners, upon one or other of the days of April, May, 
or June, 1781, being owners of the ship called the 
Endeavour, then in Greenock, did freight the ves- 
sel for Halifax in Nova Scotia, loaded her with a va- 
riety of goods for the said port, and insured them at 
Ixmdon and Glasgow for a large sum upon the said 
destined voyage: that the prisoners did form a de- 
sign of relanding the said goods in whole or in part* 
with a view to defraud the underwriters and the re- 
venue; and, accordingly, did reland part of the said 
goods before the vessel left the Clyde: that the pri- 
soners also, formed an intention of destroying the 
ship, gave .directions for that purpose to James Ro- 
bertson, the master, and Neil Macallum, the first 

* Records of Admiralty, 19th May, 14tb, and 15th June, 
1784. 
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1784 mate; and prevailed upon them by money, good 
ww deeds, or promises, to accomplish their wicked pur- 
pose. In consequence of this combination, the mas- 
ter and mate bored holes in the bottom of the ship; 
and, upon her being taken by an American privateer 
in the course of the voyage, two holes were found 
in her bottom, the one plugged up, the other open, 
and every thing ready for the final completion of the 
prisoners' purpose: notwithstanding all which, they 
sought and recovered from the underwriters the 
.sums insured on the ship, to the amount of several 
thousand pounds.— The indictment ako charged the 
prisoner, Archibald Macallum, with crimes of a simi- 
lar nature, in relation to a vessel called the New 
York, bound for the ports of New York and Phila- 
delphia. And, farther, that he did receive draw- 
backs and bounties upon certain goods which he had 
entered in the Customhouse, as part of the cargo of 
the said ship, for exportation, but which goods he 
did fraudulently reland, and dispose of for his own 
use. 

Counsel were heard at great length, and informa- 
tions also were ordered upon the relevancy of the 
indictment. 

It was contended in the information for the pri- 
soners, that the acts 4th and 11th George I, upon 
which the indictment was laid, did not extend to 
Scotland. Many acts of Parliament, it was said, 
have been passed since the Union, which neither 
were meant to extend, nor could be construed to 
extend to this part of the united kingdom. This 
must be the case where an act is grafted upon sta- 
tutes passed in England before the Union, and where 
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a mode of procedure was prescribed inconsistent with 1704 
the forms observed in Scotland. Such, however, is s ^ >rsJ 
the case of the statutes libelled on. They are a con- 
firmation of sundry acts passed in England, respect* 
ing the destruction of ships, from the act Charles IL 
an. 22. cap. 11. downwards; all of which acts relate 
. to each other, and form a progressive chain of the 
statutory law of that country. Further, the mode 
of trying offences against these laws prescribed by- 
act .1 1th, George I. cap. 29. is totally inconsistent 
with the forms established in our Courts, which de- 
monstrates, that these laws were never meant to ex- 
tend to Scotland. Accordingly, in the case of Lam- 
pro, A. D. 1751, a solemn decision was pronounced 
by the Judge Admiral, after the most mature deli- 
beration, finding, that the statutes 4th and 11th of 
George I. did not extend to Scotland: and the justice 
and propriety of this decision is confirmed by a sub- 
sequent act of Parliament, viz. George II. an. 26. 
cap. 19. ' for enforcing the laws against persons who 

* shall steal or detain ship- wrecked goods.' In this 
statute, which relates to the 4th of George I. found- 
ed upon in this indictment, it is enacted, that the 
same shall, in all things, remain in full force, save 
only in so far as it is altered by the present act, '^pro- 

* vided, that nothing in this act contained, shall extend* 
€ or be construed, to that part of Great Britain called 

* Scotland. 9 The prisoners further maintained, that, 
supposing these statutes of 4th and 11th of George 
I. to extend to Scotland, the Judge Admiral has no 
jurisdiction to try any offence against them; for that 
such must be tried by a commission of oyer and ter- 
miner here, in the same manner as in England* 
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It was next argued, that the facts charged against 
' the prisoners, relative to the brigantine the Endea- 
vour, were not relevant to infer even an arbitrary 
punishment against them. The libel itself did only- 
charge the prisoner with an intention to cast away 
the ship; it was admitted, that the ship was not cast 
away; and an intention to commit iniquity is not a 
* crime at common law, according to the well known 
brocard, * Cogitationis poenam in Jbro nemo patitur' 

In the information for his Majesty's Advocate, it 
was observed, that it would be matter of just regret, 
if the law of this country were so defective, that the 
perpetrators of such dangerous and foul crimes as 
thos£ charged against the prisoners, could not be 
brought to punishment. By this alone, it was main- 
tained, a repetition of such crimes could be prevent- 
ed, and the honest merchant be established in the 
benefit of insurance; which he was in no small haz- 
ard of losing, by reason of the reiterated frauds of 
the prisoners and their associates, having excited a 
general suspicion and alarm in the underwriters, as 
to the fate of every vessel navigated from the Clyde. 

Many statutes, no doubt, had been enacted since 
the Union, which did not extend to Scotland. But 
it was the province of judges to determine whether 
an act founded upon before them was general, or 
confined to a particular part of the united kingdom, 
by attending, lwo, To the purpose of the statute; 
2do, To the words in the enacting clauses. — The 
purpose, then, of this statute, is to prevent the wil- 
ful destroying of ships, to the prejudice of under- 
writers or merchants. This surely is no less immo- 
ral, no less pernicious on the north than the south of 
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the Tweed. To say that the Legislature meant only 1784. 
to protect England against this crime, is to accuse v ^ VN-# 
the counsels of Parliament of the extremity of ca- 
price. But the caprice of so partial a law would be 
no less remarkable than its blindness and absurdity} 
for the English are truly alike exposed to the conse- 
quences of this crime, whether committed in the 
Clyde or in the Severn. Of this no stronger testi- 
mony can be afforded, than the facts which gave rise 
to this trial; the number of vessels which have been 
fraudulently destroyed by the prisoners and their as- 
sociates* were indiscriminately insured at Glasgow 
and Edinburgh, at Liverpool and Lopdon. 

As to the words of the statute, they are altogether 
repugnant to the prisoners* plea of its being limited 
to England. It is intituled, 4 An act for enforcing 

* and making perpetual an act of the twelfth year of 

* her late Majesty, intituled, An act for the preserv* 

* ing of all such ships and goods thereof, which shall 

* happen to be forced ashore, or stranded upon the 
c coasts of this Jcingdom^ — or any other of her Mqjes- 
c ty's dominions; and for inflicting the punishment of 
c death on such as shall wilfully burn or destroy 

* ships.* Now, as this statute was enacted posterior 
to the Union, the words, 4 upon the coast of this 

* kingdom,* undoubtedly comprehended the shores 
of either England or Scotland. But vain as a crim- 
inal's plea might be deemed, who would urge that 
he did not fall under this statute, because the ship 

* The prisoners, wiih Herdman, who was con vie led of the 
same crimes on the 29th of June, 1784?, and others, their asso- 
ciates, in this viilanous traffic, aie estimated to have defrauded 
the underwriters to the amount of L.SO,000. 
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1784 he had pillaged or destroyed was forced ashore not 
at the Coquet Island but at Eyemouth, the prisoners 
have not even this to urge in their behalf; for it is 
excluded by the subsequent part of the same para- 
graph in the statute, viz. * or any other of her Ma- 
'jesty's dominions. 9 Thus, by the words of the act, 
it is evident, that, before the prisoners can establish 
their argument as to the limitation of the statute, 
they must show, that Scotland is no part of the Bri- 
tish dominions. — And by the said act of the fourth of 
George I. it is declared, that this statute of the 12th 
of Queen Anne, for preserving of stranded vessels, 
and preventing the wilful destruction of ships, ' hath 
c been found, by experience, to be of great use and 
< benefit to the seafaring men and merchants of this 
* kingdom, and other his Majesty 1 s dominions*' 

Further, the whole words of the act, 4th of 
George I. are dictated in the most general terms. — 
If any owner of any ships shall destroy tlie same, to 
Hie prejudice of any person, he shall suffer death.— 
Indeed, when it is intended that a British statute 
should not extend to Scotland, its expressions are 
not ambiguous or slovenly; for there is a clause de- 
claring, either that it is only to have effect in Eng- 
land, Wales, or Berwick upon Tweed; or, that no- 
thing contained in the act shall extend to Scotland. 
But no such restrictive clause is to be found in the 
statute libelled on*— *As to the case of Lampro quoted 
for the prisoners, it was answered, that this was but 
a single decision of a single judge: a decision so much 
unlooked for, that even Lampro's counsel had not 
pleaded that these acts did not extend to Scotland; 
but only that trial could not proceed upon them, 
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except by commission of oyer and terminer.— And 1784 
that the Judge Admiral's jurisdiction to try offences v- "*° 
against these acts, was established by Charles II* 
A. D. 1681, chap. 16. which vests in this judge a 
jurisdiction in all maritime causes, bver all persons 
foreign or domestic. 

The prisoners had also objected to the relevancy 
of the indictment against them, upon the common 
law, so far as respected the brigantine the Endeavour; 
for they pleaded, that all which had been charged 
against them, € was an intention to destroy the vessel, 
which was never carried into execution. But this 
argument would not avail them; for, into, The guilt 
in them was completed, as far as it lay in . them to 
accomplish it, by the instructions given by them to 
the master and mate to destroy the ship in the course 
of the voyage, so that she might not come to the 
hands of the persons to whom she had been consign- 
ed; and consequently the prisoners' embezzlements 
of her cargo might not be detected; a purpose equal* 
ly accomplished, by the Endeavour's being captur- 
ed by an American privateer. 2do 9 Their purpose 
was accomplished, in so far as holes were bored in 
the bottom of the ship, by the prisoners' associates, 
the master and mate of the vessel, although they 
were not mad enough to let in the gulf, at a distance 
from shore, to the certainty of their being drowned. 
Sfto, Their guilt was not bare intention, but was ac- 
tually accomplished in so far, as the libel charged 
them with piratically and fraudulently relanding part 
of the cargo of the Endeavour, before she left the 
Clyde, 
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1784 The Judge Admiral pronounced a very long and 
minute interlocutor, sustaining the jurisdiction of 
the Court, and finding that the clauses libelled on, 
in the 4th and 11th acts of George I. did extend to 
Scotland: but, as the Endeavour was taken before 
the alledged intention of destroying her was carried 
into execution, finding, that this article in the indict- 
ment does not fall within either of the statutes; but 
that the offences charged in the indictment are relev- 
ant at common law to infer an arbitrary punishment: 
and finding the prisoner, Macallum's, destroying the 
New York, relevant to infer a capital punishment 
in terms of the acts. — His Majesty's Solicitor Gen- 
eral then declared, that he restricted the whole of 
the libel to an arbitrary punishment. 

THE PROOF. 

The counsel for the prosecutor proposed to pro- 
duce in evidence the declaration which the prisoner, 
Macallum, had emitted in a civil action which was 
instituted against him by certain underwriters. The 
counsel for the prisoners objected, that this de- 
claration could not be brought against him in a 
criminal process. The Judge Admiral repelled this 
objection. The declaration related solely to the 
New York. 

John Carmalt, merchant in Greenock, deposed, 
That he heard the prisoners acknowledge they were 
in part owners of the Endeavour. In a few days af- 
ter the proclamation was issued, offering a pardon 
to any person who would discover those concerned 
in casting away certain vessels, the deponent met the 
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prisoner Maciver, who a9ked him if he had seen 1784 
the proclamation? and added, he was sorry he had 
not left the country five or six months before; for 
he had seen a cloud gathering, which would soon 
burst; and he was afraid that if Robertson, the mas- 
ter of the Endeavour, shQuId come home, he would 
discover things not fit to be known. The prisoner, 
Macallum, informed the deponent he was in part 
owner of the New York. After advice came of this 
vessel's being lost, the deponent asked Macallum if 
lie had sent his vouchers, in order to recover the 
insurance? but he answered he had not. In a fort* 
night he repeated the question, and got the same 
answer; upon which the deponent said, ' it did not 
' look so well that he had not forwarded his vouchers, 
' as the protest was come to hand/ Macallum told 
the deponent, that a box of books had been carried 
away from his warehouse, which increased the de- 
ponent's suspicions. He asked if the box was in- 
cluded in the bill of loading and general invoice, 
and if it was entered in the Customhouse? to which 
Macallum answered in the negative, saying, that, 
when Mr. Hunter should receive the accounts of 
what had happened, he would be surprised to find 
that no such box was mentioned in the invoice. 
The deponent desired Macallum to shotf him the bill 
of loading, as it would give him satisfaction to see 
whether this box was included in it or not. Macal- 
lum gave it to him; and, upon examining it, ' he 
4 found the box of books was included in it/ The 
deponent then said to Macallum, c What will you do 
4 now; you will be iltterly undone?' to which Mac- 
allum replied, he would find out a way to remedy 
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1784 that; upon which he took out of his desk a blank 
bill of loading, signed by Forlay, the Master of the 
New York; and he, and David Thomson, merchant 
in Greenock, in the deponent's presence, filled up 
the blank bill of loading; and Thomson deleted the 
articles from the copy of the Customhouse entries, 
and general invoice of the goods said to be shipped 
on board the New York. Then Macallum, with his 
own hand, filled up the articles, and omitted the 
box of books mentioned above; also four boxes of 
linens, and some other things which the deponent 
does not remember, all of which were included in 
the original bill of loading and general invoice, and 
also in a letter addressed to the merchants at New 
York, specifying the particulars of the cargo. — When 
this operation was performed upon the bill of loading, 
the prisoner, Macallum, wrote a letter to his cor- 
respondents at New York, desiring them to pay no 
regard to the first letter, which bore that the box 
of books, &o were shipped for them, as they had 
not been shipped. But the second and last letter 
neither was sent, nor was ever meant to be sent, 
to New York, but was preserved, in case the first 
mentioned letter and invoice should fie produced 
in evidence against Macallum. Deposed, That he 
heard Macallum day he had produced the false bill 
of loading, when examined before the Judge Ad» 
miraL — Macallum told the deponent he had sent the 
boxes of linens to one Miller at London. 

William Horn, late mariner on board the Endea- 
vour, deposed, That he went as a sailor in this ship 
from Greenock to Hallifax. About two days af- 
ter they left Greenock they put into Kinsale; and, 
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the vessel was taken in the course of the voyage by I 78* 
the Snifl, an American priyateer. The deponent w * yM 
heard John Mount, one of the crew, say, be knew 
this would be the case, for Captain Robertson had 
put ^ to Kinsale to see whether it was ' a pine plug 

* or an oak phig that mas put into the ship * She lay 
at Kinsale a fortnight, and no repairs were made on 
iter .during this time, saive paying her sides mid tar- 
ting far' mks. Deposed, That the vessel became 
leaky three day* before sfce was taken. The depop- 
tent and Alexander Barber we*e upon the watch about 
four in the morning; thje weather w$s fine; JJqrt 
Hacallum, the mate, ewe ppon deck, threw himself 
HfKm the hencoop, and ordered the deponent and 
JBarber to rigg sthe pu«ip. Tfeey remonstrated, that 
it was uncommon to rigg the pump U that hour, 
•and uhe vessel had been pumped at twelye at night, 
and was then dry. The jmate, notwithstanding* in- 
sisted that the pump should.be tried; and Barber and 
the deponent went and pumped for about three 
quarters of sft hour me they overcame the water. 
{During this, the Captain and the mate took .their 
. turn in worMng at the pump; for the .Captain* who 

was in bed when they ftll to work, rose as soon as 
lie heard the pump going: and from this time till 
die ship was taken, one, pump was kept constantly 
.going, and another occasionally, :to assist it when it 
'blew hard. On the morning on which it was discov- 
ered thauhe ship was making water, before day .light, 
Avhen all was quiet, the deponent went * down into 
the cabin, * and thought he heard like the noise of" 

* water rushing in under the tfcuftfe in the cabin/ — 
He immediately told the .mate, and offered tp gp 
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1784 down and look at it, but the mate forbade him, say- 
^^^ing, he would go himself. He went down, and 
speedily returned, and called the deponent a damned 
rascal, for there was no water coming in under the 
scuttle. The deponent then went over the garter 
on a rope, to see if he could discover the leak froxji 
the outside, but could not. Then the deponent and 
another of the sailors called Barber, went again into 
the cabin, and heard the gurgling noise which the 
deponent had done before; and from this they went 
to the pump, where they saw the water running in- 
to the pump-well abaft; but they minded the matter 
no more. The deponent and Barber informed the 
crew of what they had observed, and they were un- 
easy at the information. They went round the ves- 
sel on the outside, trying to discover the leak, but 
could not; then they expressed their fears to the 
Captain, and their wish that the vessel should be ex- 
amined at the place where the deponent and Barber 
Jiad heard the noise: but the Captain bid them look at 
the bow; and both he, and Neil Maofflum, the mate, 
-said, * that) if the vessel should sink, the boat was large 
c enough to narry t/iem all to land. 9 The ship being 
•captured by the Swift, an American privateer, both 
Robertson and Neil Macallum told the sailing-master 
of the Swift, that the leak was abaft in the runn of 
the Endeavour. Her crew were put on board the 
privateer; and the carpenter's mate of the latter was 
sent to examine the leak. Upon his return to the 
privateer, c he told the Endeavour's people that they 
* were all a parcel of damned rascals, for they had 
' been boring holes in the vessel. 9 And, upon the 
crew's asking what kind of holes they were, he an- 
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swered, that they had been made by an inch and 17S4 
half oggac, or a small bung borer. Deposed, That 
one day when he was ' making fun 1 with the second 
mate, he run off with his knife, and was going to 
hide it in the pump-well, when he observed a line 
fastened to one of the stanchels of the pump-well, 
and was going to take hold of it, but instantly Neil 
Macallum called to him to let it alone, asking him, 
what had he to do there? After the Endeavour was 
carried into Penobscot, he heard several of the crew, 
and in particular John Riddell, say, that they had 

* seen a plug in the pump-well: 9 and one day when he 
was drinking in Halifax wjth John Mount, he told 
the deponent, * it was lucky he did not pull the line 

* he saw at the stanchell in the pump-well, for that 

* John Riddell told him it was fastened to the plug/ 
'Deposed, That, before they left Greenock, the pri- 
soner Maciver, and Neil Macallum, came aboard the 
Endeavour one day about twelve o'clock, and brought 
a box with them, when there was nobody in the ship 
except the deponent and Murdoch Macleod. Tho 
prisoner desired them to go ashore, and get their 
dinner, and to return at three o'clock. They did so; 
and when they came back, the prisoner and Neil 
Macallum were gone. Thinking that they might 
have brought something on board to drink, the d<> 
ponent and Macleod went into the cabin, and opened 
the box which the prisoner and Neil Macallum ha4 
brought on board, and found it empty; but, upou 
looking into the locker of the cabin, they ww in it a 
large bung-borer 9 a small one, a gouge, and&chisse(, 
and observed that part of Vie cargo abaft the pump had 
hen WQvecf tQ a greater dntawe from and Qtb&r 
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1784 p$rt$ of the cargo brought tiearer jt^Aher the En* 
deavour was taken by the privateer, the deponent 
being sent for softie things from the latter ship to the 
former, saw the carpenters stopping up the holes in 
the rurin of the vessel, c which brought to the de- 
c ponent's mind some suspicions as to the use that 
4 had been intended by the bung-borer, &c. he saw 
c in the locker of the cabin at Greenock/ When 
he returned on board the privateer, he understood 
that sortie conversation had passed between Captain 
Robertson and his crew respecting these holes, and 
that he had given a draught to John Mount for j£20, 
and to Alexander Barber for j£1Q, upon John Mao 
iver and Company. On this the deponent went to 
Robertson, said he would expose him as soon as he 
got home, ' and asked him why he had fiof given the 

* deponent money as well as the -others?' Robertson 
aitewered, < he should certainly see him put to rights 

* when he arrived at Greenock;' and added, if the 
deponent 4 was to expose hint, he, Robertson, might 

* hang for if/— After the deponent's return to Green* 
ock, he went to Robertson, and asked him to fulfil 
his promise) upon which Robertson went with him 
to the prisoner Archibald Macallum, who gave tha 
deponent £Q. He insisted upon getting as much as 
the rest; but was at first offered only £5> and when 
the offer was raised to £6 he accepted of it. De- 
posed, That when the Endeavour lay in the Fairly, 
pff the coast of Ayrshire, a large new boat came to 
her from Greenock, and masts and sails were made 
for it on the Banks of Newfoundland. 

James Mackinnon, late mariner on board the En* 
favour, deposed, That she sprung aleak four day* 



PIRACY. 



before she was captured by an American privateer. 1 7M 
The deponent and the rest of the creto made search v "* vv- ' 
for it in the fore part of the vessel, but the Captain 
would not allow them to look for it abaft, saying, 
be had looked there himself. They sec two pumps 
agdifrg; One of them they wrought constantly, the o* 
titer occasionally. When the ship was taken, the crew 
were carried on board the privateer which captured 
them, and the Captain of the privateer sent his own 
carpenter into the Endeavour to search for the leak* i 
After he had discovered it, and returned to the pri- 
vateer, he said to Captain Robertson ' that he had 

* intended to sink the vessel the Endeavour, as two 

* holes of an inch and half womble-bore had been 

* found in the after-peak of the Endeavour, which 
4 he had plugged up/ But Robertson said, ( that 
< he had never bored any holes in the vessel/ De« 
posed, That the deponent was sent again on board 
the Endeavour; and after the holes were thus plugged 
tip, she was as tight as even They were not within 
sight of land when the ship began to leak, but the 
weather was fine, the pump9 kept the water at un- 
der, and the crew entertained no apprehensions* 
Deposed, That the prisoners were owners of the En- 
deavour. 

James Horn, father to William Horn a preceding 
witness, deposed, 'he understood that the money 

* given tp* his son was for wages, or for time lost by 
f him when he was away/ 

I am not able to discover the relation which th« 
evidence given by the following witnesses bears to 
the trial of the prisoners for their fraudulent and 
criminal practices respecting the Endeavour, of which 
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1784 alone they were convicted by the jury, or the tend-" 
V ""^ J ency it could hive towards their conviction of that 
crime. 

' William Macintosh deposed. That he saw James 
Robertson, Captain oi the Endeavour, have an- ac- 
ceptance of James Herdman's for £9* : 10 : (X — Mal- 
colm Jamieson deposed, That he was desired by 
Charles Munn to get £2toQ insured for James Robert- 
son upon the ship the Albion, which he had got done 
accordingly; and he got from Robertson an indors- 
ation to Herdman's bill for about j£94.— Charles 
Munn deposed. That he was desired by James Ro- 
bertson to go to Herdman, and get money from him 
to pay the premium upon the insurance of goods 
which he was to export in the Albion, and Herd- 
man gave Robertson his bill for j£94.— Archibald 
Campbell deposed, That Archibald Paterson, super- 
cargo of the New York, in July last, sent him a pro- 
missory note for ^100, signed by Archibald Mac- 
allum, and a receipt for ^250, signed by Archibald 
Macallum and James Herdman^Deposed, That in- 
surances were made upon the New York and her car- 
go, at London and other places; c but that none of the 
* sums insured on . the New York were recovered 
'from the underwriters, iliat lie knows of? — John 
Campbell, Esq* Justice of Peace for the county of 
Renfrew, emitted a deposition relative to a box of 
books found in the possession of the prisoner, Mac* 
allum; which box was brought before him as Justice 
of Peace, in an action at the instance of certain 
underwriters in London, against the owners of the 
New York* — Deposed, That sailors* wages are not 
dye if the ship be lost or takey, unless a$ much of 
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the wreck be saved as is sufficient to pixy them. — 1784 
William Paton f bookseller, deposed, That he sold 
the above box of books to Archibald Macallum and 
Co.— Jean Forlay, sister to William Forlay, master 
of the New York, deposed, That, from some words 
which dropped from her brother when he was the 
worse of drink, she suspected the New York was 
' not going out upon a proper footing, 9 and she ad- 
vised him to have no concern with the voyage- 
Alexander Stevens, a passenger on board the New 
York, emitted a deposition relative to that vessel, 
and to goods which had been relanded from her, 
but, upon a motion by the prisoner's counsel, the 
judge ordered that this deposition, as to the reland- 
ing of goods from the New York, should be deemed 
no part of the evidence, seeing that this branch of 
the indictment was not found relevant; because no 
part of the money insured upon this vessel was re- 
ceived from the underwriters, Stevens also deposed 

* as to the manner in which the New York was lost 
or cast away.— Angus Maclean, late mariner on 

; board the New York, deposed, That the ship struck 
on a sand bank, on a fine clear evening, about eight 

. o'clock; and that he heard William Moore the m^te 
say, ' He knew well enough that the vessel was to 
4 be lost/ 

The jury unanimously found the prisoners, Mac- 
iver and Macallum, 4 guilty as far as regards the 
4 brigantine the Endeavour; and they all in one voice, 
. c find the charge not proved against the pannel, 
* Archibald Macallum, as far as regards the brig- 
4 antine New York.* 
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1784 The Solicitor General craved judgement upon this 
verdict, The counsel for die prisoners objected, 
that no judgement could pass upon it, as»ne of the 
jurymen had gone out of Court, and may have had 
conversation with various persons during his ab- 
sence; and, therefore, the prisoners ought to be im- 
mediately acquitted, and dismissed from the bar - 
It was replied for the prosecutor, that during the 
necessary absence of this juryman, on account of 
his health, the taking of the evidence was stopped, 
and that he had no conversation with amy person 
when out of Court. This being verified by the 
macera" who attended him, the Court repelled the 
objection. 

Judgement was then passed upon the prisoners, 
declaring them infamous persons; ordaining thorn to 
stand an hour on the pittory, in trhe city of Glasgow, 
on the eight day of July, with a label on their 
breast, denoting, that they had procured holes to 
be bored in the Endeavour to defraud the under* 
writers and then to be banished Scotland foHife. 

Against this sentence die prisoners presented a 
bill of suspension to the Court <of Justiciary. The 
reasons of suspension were those which have been 
already stated against tthe relevancy of the indict- 
ment, and which were over-ruled by the Judge Ad- 
miral. Other objections were also urged against this 
judgement, vis. the allowing of MacaUum's declara- 
tion, emitted in an action, merely civil, to be re- 
ceived as part of the evidence, which ought by 
no means to have been laid before the jury, the 



* Mace-bearers* 



PIRACY. 



815 



generality cf whose ' verdict, in jinding the prisoners 1784 
* guilty 9 as for as regards tlie brigantine tlie Endea- 
4 vourj was highly improper— The circumstance of 
one of the jurymen being out of Court while the 
trial was going on, which the prisoners contended 
did nullify the whole proceedings — The Judge Ad- 
miral's having pronounced a sentence ordaining 
them to be pilloried at Glasgow; for he had no jur- 
isdiction but within flood-mark — And, lastly, That 
even supposing the prisoners guilty, the sentence was 
"by much too severe; for, considering the temper cf 
the times, it would probably be productive of their 
violent and inhuman deaths. 

To these the following answers were made by 
the prosecutor: to the objections against the rele- 
vancy of the indictment, the arguments in support 
of it, which had been already stated to the Judge 
Admiral, were submitted to the Court of Justiciary. 
—As to the iniquity of admitting Macallum's declare 
ation as a part of the evidence, it was answered, that 
extrajudicial and private conversations might legally 
be 'brought in evidence against a prisoner; therefore, 
much more might Macallum's guarded declaration 
which he had emitted before a respectable judge be 
received in proof against him. But, even supposing 
this to be improper, the prisoners can have sustained 
no injury by it; for Macallum's declaration related 
solely to the New York, and the jury had acquitted 
him of the charge respecting that vessel. — As to one 
of the jurymen's having retired for a while' out of 
Cou^t, the same answer was made which had been 
urged before the Court of Admiralty. — It was ob- 
served, that the plea of the JudggJUimiraTs having 
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1764 no jurisdiction to pronounce any sentence but what 
^ was to be executed within flood-mark, was, indeed, 
a curious one. The statute of Charles II. A. D. 
1681. chap. 16. bestowed on the Court of Admiralty 
an ample jurisdiction; and the practice of the Court, 
as exampHfied in the case of Lampro, justified this 
mode of pronouncing sentence.— As well might the 
suspenders have aliedged, thlt the Judge Admiral 
could hold no Court but within flood-mark, and 
issue no warrant for apprehending a prisoner, unless 
he should be fottfid within flood-mark. — Laslhj, 
That the sentence was by no means too severe for 
those who could form such a profound scheme of 
pernicious villany; and, as to the prisoners falling a 
sacrifice to the rage of a mob, the magistrates of 
Glasgow would, no doubt, ( take care that no in>- 

* proper excess should be committed/ 

The Court of Justiciary pronounced the following 
judgement: * Find, That the statutes of the 4th and 
' 1 1th of George I. libelled on do not extend to Scot- 
• c land; but find, that the libel, as laid upon the cora- 
c mon law, was rightly found, by the interlocutor of 
€ the Judge Admiral, revelant to infer an arbitrary 
' punishment;* and find, that the verdict of the 

* jury, as applied to that interlocutor, does warrant 

* the judgement of the Judge Admiral which passed 
: * upon it: and, upon considering the atrocity and 

c dangerous nature of the crime so charged and prov- 
. * ed against the complainers, find there is no just 
^ground for mitigating that judgement; and repel 

* Records of Justiciary, July 14, 1784. 
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c the whole reasons of suspension, and refuse the 1784 
• bill/ ' — 1 

I am happy to observe, that this distinction which 
their Lordships thought themselves obliged by law 
to make between the commission of so atrocious 
and dangerous a crime in England, and in Scotland, 
is about to be done away: For, by a bill for regelat- 
ing the jurisdiction of the Court of Admiralty in 
Scotland, which I am informed has just passed the 
House of Commons, and which will probably receive 
the sanction of the other branches of the legislature,' 
the statutes libelled on, relative to the destroying 
ships, are declared to extend over both parts of the 
United Kingdom. 



When I formed, and had in part executed, the 
plan of this work, I was not . aware that I should 
have so frequent occasion to exercise the presump- 
tuous and irksome duty of delivering my own re- 
marks; but consistency with the general purport of 
this work, and perhaps propriety also, require me 
to make an observation upon this verdict of the jury, 
in which I suppose the reader has preoccupied me, 
The indictment charged the prisoners not only with 
procuring holes to be bored in the Endeavour, in 
order that she might be destroyed, but also with 
fraudulently relanding part of her cargo before she 
left the Clyde. The jury found the prisoner guilty, 
in as Jar as regards tlie Endeavour.— "Now, in (lie 
'Whole of this trial, there is not a word of evidence 
relative to the relanding of goods from that ship. — 



PIRACY. 



I mention this with the less reluctance, as, from the 
respectable character of the persons who composed 
this jury, it is impossible that any blame can lie up- 
on them, except merely that of inaccuracy. — In this 
country, which is a land both of liberty and law, 
juries cannot too cautiously attend to the nature of 
their important, their sacred trust: for they are e- 
qually distant from the discharge of their duty when 
they acquit a criminal in contempt of law and of evi- 
dence, and when they indiscriminately find a prison- 
er guilty of the charge in the indictment, although 
the proof applies but to part of the charge. 



OF FORGERY. 



Mr. George Henderson, Mercliant in Edinburgh, 
and Margaret Nisbct, Wife of Alexander Macleod, 
Wigmdker in Leith, for Forging a Bill upon the 
Duchess of Gordon, 

The time which according to the forms of our law, 1726 
and the occult nature of this crime, is consumed in vxv>j 
proving of a forgery, has occasioned trials for this 
offence generally to be taken before the Court of 
Session; because, in the Court of Justiciary, after 
the jury is appointed, and the evidence begun to be 
led, the whole must be completed, and a verdict 
pronounced, ere the jury are suffered to dismiss. 

As the criminal jurisdiction of the Court of Ses- 
sion does not amount to the power of awarding sen- 
tence of death, the following mode of procedure is 
observed. When the forgery appears to the Court 
to be of so deep a nature as to deserve a capital pun- 
ishment, they declare the deed in question to be re- 
duced, as being false and forged; and remit the pri- 
soner to the Court of Justiciary: this sentence is call- 
ed a c Decreet of Reduction and Improbation, and Act 
* and Remit/ The prisoner is then served with an 
indictment, setting forth, that he bad committed for- 
gery; that he had been found guilty of the same by 



S18 



FORGERY. 



r 



1726 sentence of the Court of Session; and that, upon this 
**** being found proved by a jury, the prisoner should 
be condemned to suffer death, and confiscation of 
. personal estate. The decree of the Court of Session, 
declaring the forgery, is then read over before the 
jury; it is held complete legal evidence, or what is 
called probatio probata, against the prisoner, who is 
thereupon convicted and condemned. 



In the beginning of May 1726, it was discovered * 
that one Petrie, a town-officer in Leith, held the 
Duchess of Gordon's bid for j658, which had been 
delivered to him, blank indorsed, by Mrs. Macleod, 
as x security for £6, for which sum her husband had 
been laid in prison. The bill was drawn by George 
Henderson, accepted by her Grace, indorsed by Hen* 
derson the drawer, to Mrs. Macleod, and blank in- 
dorsed by Mrs. Macleod; and in virtue of this Blank 
indorsation Petrie the town-officer held it* The hold- 
er of the bill was apprehended and brought before 
the magistrates of Edinburgh: In a few days after 
Mrs. Macleod and Mr* Henderson were also brought 
before them. It was manifest that the Duchess a>( 
Gordon's acceptance was a forgery; but the point 
in dispute was, whether this forgery was contrived 
by Mr. Henderson the drawer and indorser, or Mrs* 
Macleod the indorsee. 

* Extracted Decreet of the Lords of Session, in the archives 
of Justiciary. Records of Justiciary* January 28, and Febru- 
ary 4, 1727. 



FORGERY. 



319 



Upon the 5th of May, Petrk was brought before 1726 
the magistrates, and told the manner in which he ***** 
came by the bill. Henderson was at the same time 
brought before them, who denied all knowledge con- 
cerning it. Mrs. Madeod was apprehended on the 
7th, and examined; and she and Henderson being 
confronted with each other, the former did judicially 
declare, that the bill, and other deeds challenged, 
were written by Henderson; who judicially denied 
all knowledge concerning them. Upon which, both 
Mr. Henderson and Mrs. Madeod were committed 
close prisoners. 

A complaint against Mr* Henderson was presented 
to the Court of Session by Duncan Forbess of Cullo* 
den, Esq. his Majesty's Advocate, setting forth that 
the prisoner, Henderson, had counterfeited the Duch- 
ess of Gordon's acceptance to a bill drawn by himself 
for £53: That upon being informed, on the 3d of 
May, of the bill's being intimated to her Grace, he 
struck himself upon the breast, and exclaimed, € All 
f would be ruined!' And that, upon his being told 
of the Duchess of Gordon's declaring she had no con- 
cern with the bill, he granted a fresh obligation for 
the sum, and subscribed the same before witnesses. 
And, therefore, craving their Lordships to take trial 
pf these facts; and, upon their being proved, to in- 
flict upon Mr. Henderson an adequate punishment. 

A complaint also against Mrs. Macleod was present- 
ed to the Court, at the instance of Mr. Henderson, s 
setting forth, that she had counterfeited the above 
acceptance of the Duchess of Gordon, had deposited 
in the hands of William Petrie the bill so accepted 
in security for j$6; and that, when t,he bill came to 



520 



FORGERY. 



1726 be challenged as forged, she counterfeited an obliga- 
tion, bearing to be subscribed by Henderson before 
two witnesses, for £58, being the amount of the said 
bill.— It was not without great reluctance that his 
Majesty's Solidtor General, in absence of the Lord 
Advocate, did grant his concurrence to this complaint. 
—Mr. Henderson also raised a summons of Reduction 
find Improbation of the deeds produced, said to be 
written by him. 

Mr. Henderson, in his complaint against Mrs. Mac- 
leod, alledged, that the bill was not fabricated by 
him; for, lmo, The name of the drawer adhibited 
to it was not of his hand-writing, nor did it bear any 
resemblance to it. 2do 9 He had no acquaintance nor 
dealings with the Duchess of Gordon, so as to give 
a plausible colour to a forgery upon her Grace. Stio, 
He had no acquaintance nor dealings with Mrs. Mac- 
leod, to whom the bill is indorsed, nor did he ever 
see her save once, about three years ago; although 
Mrs. Macleod, with an effrontery acquired by 'proper 
* habits,' has been pleased judicially to declare, in 
presence cf their Lordships and of himself, that it 
was he who indorsed to her this bill. 4to, That he did 
not grant her an obligation to pay the sum of ^58, 
when it came to be discovered that the bill was a 
forgery. And, ultimo, That, on the 3d of May last, 
when he is said to have subscribed that obligation in a 
house in the Canongate, in presence of witnesses, 
he was pot without the Ports of Edinburgh during 
the whole day; and at the hour of the evening at 
which it is alledged the obligation was subscribed, he 
wa* engaged with company in his own house. 
On the other hand, the Lord Advocate, in his com- 
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plaint against Mr. Henderson, and Mrs. Macle'od,in her 1 726 
answers to the complaint at Mr. Henderson's instance lta/v ° 
against her, set forth, Into, That the bill produced 
in process was a forgery, which, indeed, was acknow- 
ledged on all hands; and so clumsily was it executed, 
in so far as it respected the acceptor, that it had but 
the half of her name, the first part being entirely 
wanting: for it was signed Gordon, without the 
Christian name Eliz; which was neither the usual 
manner of her Grace's subscription, nor that of any 
Peeress* except of those which are such in their own 
right, and not in right of their husband, veto, Mr. 
Henderson did use tliis forged bill, by delivering the 
same to Mrs. Macleod, drawn, accepted, and indors* 
ed, as it now stands. S/io, That, when Mr. Hen- 
derson was told of the bill being intimated to her 
Grace, he struck himself on the breast, and said, 
c All would be ruined!' 4/o, He denied his having 
been in company with Mrs. Macleod for some years; 
whereas it would be proved, that, on the night of 
his granting her the obligation for j£53, they were 
in company together in the house of John Gibson, 
wright in the Canongate, in presence of several wit* 
nesses. 5/o, That, when the bill was discovered to 
be a forgery, he wrote a letter, now produced^ to 
William Petrie, holder of the bill, requesting him to 
delay seeking payment till Saturday,- when he, the 
prisoner Henderson, should take up the same. 6/0, 
That he granted his obligation £b Mrs. Macleod, the 
indorsee, for the amount of the said bill. 7?»o, 
That the cause of the bill's being indorsed to Mrs. 
Macleod was as follows: She and her husband had 
taken a large house in Leith as a tavern, furnished 

Ss 
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1726 it suitably, laid in a stock of liquors, and given the 
charge of them to Helen Nimmo as housekeeper. — 
Mrs. Macleod having occasion last harvest to be a 
considerable time absent from her own house, upon 
her return, and settling accompts with Helen Nim- 
mo, the housekeeper, she found that Nimmo, by de- 
ficiency in the cash which she should have delivered 
to the prisoner, Mrs. Macleod, and by embezzlement 
of her liquors and linens, had incurred a debt to her 
of L.58. She threatened to take out a warrant a- 
gainst her, but desisted, upon Nimmo 9 s declaring 
that she would get Mr. George Henderson to satisfy 
and pay Mrs. Macleod. Accordingly, Mr. Hender- 
son came to Mrs. Macleod's house, and offered her 
his bill for the amount; but she declared that he 
must find somebody who would be conjunct with 
him in the bill. Soon after, Mrs. Macleod discover- 
ed that Nimmo the housekeeper was with child, and 
she threatened to inform the Jdrk*seswmf upon which 
Mr. Henderson came to Mrs. Macleod the very next 
day, and indorsed to her the bill now lying in pro- 
cess; then took away Nimmo out of her service, and 
sent her to England (as was supposed) to be deliver- 
ed of her child. 

Both Mr. Henderson and Mrs. Macleod emitted 
judicial declarations before the Lords of Session; and, 
upon the SOth of June, a signed information being 
given in to the Court by Mr. Henderson, that one 
David Household, alias Cameron, was the actual 

* As ghosts were formerly the bugbear which was made use of 
to frighten children, so the kirk-session was the bugbear to fright* 
en grown persons. The one wa9 to be terrified on account of the 
Jies/iy the other on account of the spirit. 
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forger of the deeds produced, their Lordships grant- 1726 
ed .warrant for apprehending him wherever he could ***** 
be found. The Lords ordained both complaints to 
be conjoined; and the examination of witnesses be** 
gan upon the 8th of July, 

THE PROOF. 

John Gibson, wright in the Canongate of Edln« 
burgh, deposed^ That he knew Mr. Henderson pre-* 
sently at the bar, having seen him several times, and 
been once in company with him* Deposed, That, 
on the 3d of May last, about nine at night, as he was 
going down the Canongate, he met Mr. Henderson 
and Mrs. Macleod, who went along with him to the 
deponent's house; he there saw Mr. Henderson sign 
the obligation to Mrs. Macleod now exhibited; the 
deponent read it over, and signed as witness to Mr. 
Henderson's subscription; and the deponent'* two 
daughters and Archibald Dempster were present, 
Part of this deed was written before the deponent 
saw it; but the last part of it, vis. from the follow* 
ing words, * before these witnesses,' downwards, 
was written with Mr. Henderson's own hand in tho 
deponent's presence* They staid in his house almost 
an hour; and, during this time, Mr. Henderson re* 
peatedly desired of Mr. Macleod c that she should de^ 

* lay and keep herself quiet till Saturday* and 

c should have Jier pwney; which she refused to do 

* unle66 he signed the obligation/ Mr. Henderson, 
Mrs. Macleod, and the deponent, then went dowa 
the Canongate together. When they ^ere before 
Peacon. ^auchlan's house^ 4 Mrs, MackodtoUi Mr* 
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1726 < Henderson she had intimated the bill to the Duch- 
4 ess's gentleman; whereupon he, Henderson, clapped 
' upon his breast, and said, * O, good God, that is 

* all wrong; why have you done so?' and upon this 
he immediately left them. Deposed, That Mr. Hen* 
derson had on dark coloured clothes and a black wig, 
such as he now wore. And bping interrogated, If 

I he knew one David Household, alias Cameron? de- 

1 posed, He knew no such person, 

Archibald Dempster, servant to James Aitkin, 
wright, deposed, That, on th? 3d of May last, after 
nine at night, he was sent for by John Gibson, the 
preceding witness, to his house. He found there 
Mr. Henderson, Mrs. Macleod, Gibson, his wife, and 
two daughters. Henderson was then writing a pa-? 
per, which the deponent saw him subscribe; Gibson 
signed as witness to the deed, and desired the depon- 
ent to do the same. He hesitated, lest it might be 
the cause of his afterwards being taken from his 
work, or of otherwise being hrought to trouble. 
But * Mr. Gibson said, it was no more but an obliges 
« Hon which Mr. Henderson vast giving Mrs. Mac- 
< leod Jor some money, and timt lie would pay against 
1 Saturday \ and the deponent would get no trouble 

* about it;' upon which he signed as witness, and 
then went immediately to his master's house. Be- 
ing interrogated, deposed, That he never saw Mr. 
Henderson before that night, nor since, except once 
about three weeks after, when he, Mr. Henderson, 
was brought before the magistrates of Edinburgh. 
And deposed, That he thought Mr. Henderson, pre-, 
gently at thei^ Lordships' bar, was the same person 
wbQTO h§ saw in Mr, Gibson's, and afterwwdj 
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fore the magistrates. Deposed, That Mrs. Macleod 1726 
did not speak to him, farther than asking his name, K * rrsJ 
and bidding him take a drink. 

Christian Gibson, daughter of John Gibson, wright, 
deposed, That, on Tuesday the 3d of May last, be- 
tween nine and ten at night, she saw * Mr. George 

* Henderson, the same person that is at present in 

* the bar, in her father's house, and did see him fin- 

* ish a paper, by adding two lines thereto, and saw 

* him subscribe the same;' and her father and Archi- 
bald Dempster signed as witnesses. There were also 
present in the rbtom when the deed was signed, Mrs. 
Macleod and the deponent's sister; but her mother 
was not present, having gqne out to see a sick child. 
Peposed, She heard Mr. Henderson say, 4 that the 
c money should be paid against Saturday, 9 and saw 
him deliver the deed to Mrs* Macleod, who put it in 
her breast. The deponent never saw Mr. Henderson 
but at that time, and when he was brought before 
the magistrates. 

Catherine Gray, servant to Alexander Hope, tailor 
in Canongate, deposed, ' That she had frequent oc- 
4 casions of seeing and knowing George Henderson 

* at the bar; and, particularly, on the 3d of May 

* last, on which the Deacons of the Cprporations of 

4 the Canongate were chosen, she did see the said 
' G§orge Henderson, prisoner, about nine o'clock at 

5 night, coming up the Canongate in company with 

* Mrs. Macleod, the other prisoner; and, a little abotfe 
4 the Canongate Cross, she did see them meet with 
f John Gibson; and the deponent having asked Mrs* 

* Macleod, If she had got payment of her money 
\ dfle to her by ]VJr. Henderson? the s^id Mrs. Macn 
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1726 « leod answered, that she was just going to gist se* 
4 curity for it/ Being interrogated for Mr. Hen- 
derson, deposed, c That she did not know, and, to 

I 4 her knowledge, did never see, the person named 
4 David Household.' 
Catherine Falconer, indweHer* in Edinburgh, dew 
posed, ' That, upon the third day of May last, being 
4 the day on which the Trades of Canongate elected 
4 their Deacons, she, on the evening of that day, 
4 after nine at night, did see Mrs. Macleod, prisoner, 
4 walking up the Canongate* and, before her, she saw 
4 walking John Henderson, prisoner at the bar, and 
4 John Gibson. Deponed, that, upon her meeting Mrs- 
4 Macleod, as said is, she/he deponent asked where' 
4 she was going? to which Mrs. Macleod answered, 
c she was going to John Gibson's house to receive se- 
4 curity for a debt due to her by George Hender- 

* son.' 

Janet Lyle, indkceller in Edinburgh, deposed, That 
she knew one Helen Nimmo, who was servant to 
Mrs, Macleod; 4 and she did hear Mrs. Macleod, 
4 particularly about the end of last year, say to He*- 
4 len Nimmo she was much in arrear to her; to which 
4 Helen replied, that the mistress might be easy », for 

• she knew qf a paymaster viz. Mr. Hendersqn. De- 
4 poned, That, towards the end of last year, the de- 

* ponent having frequent occasion to be in Mrs. 

• Macleod's house* she did sometimes see in the cel- 
4 lar with the said Helen Nimmo, a gentleman like 
' to Mr; Henderson at the bar; but cannot be posU 
4 sitive it was he, having no particular acquaintance 
I of him/ 

* Inhabitant of, householder hfo 
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William Petrie, town-officer in Leith, deposed, 1796 
That, on the 5th of February fast, Mrs. Macleod de- 
livered a bill to him for £58, which was drawn by 
Mr. Henderson, and accepted by the Duchess of 
Gordon, indorsed by Mr. Henderson to Mrs. Mac- 
leod, and blank indorsed by her. She gave this bill 
to the deponent c in security for JB6 Is. which he ad* 

* vanced to Jier in order to relieve her husband, Mr. 
' Macleod, out of prison. 9 Deposed, he knew no- 
thing as to the verity of the subscriptions, farther 
than Mrs. Macleod said it was a true bill. ' To the 

* best of his remembrance, she said the cause of her 
' getting that bill was tea and other goods she had 
( furnished Mr. Henderson/ Deposed, That, about 
three years ago, Mrs. Macleod delivered to him (in 
security of a debt she owed him, a bill for or 
j£40, drawn in the same manner by George Hen- 
derson, and accepted by the Duchess of Gordon, 
and that Mrs. Macleod paid him punctually the sum 
she had borrowed upon the pledge of this bin, and 
got up the same; and she made use of this as an ar- 
gument for the deponent's advancing her the <£6 
upon the bill produced in process. The .deponent 
did not demand payment of the bill from the Duchess 
of Gordon, for he was prevented from doing *o dur- 
ing the whole month of April, by Mrs. Macleod's 
telling him, that the Duchess was then occupied with 
her devotions, and that her gentleman, Mr. Gordon, 
was in the North, upon whose return the bill would 
be paid. She added, that she had been to wait upon 
hfer Grace, had been kindly entreated, and had got 
a glass of some liquor out of the Duchess's hand. — 
At last, the deponent became suspicious about the 
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1726 verity of the bill; and he told Mrs. Macleod, that, 
***** unless she got a letter from Mr. Henderson, declar- 
ing the verity of the bill, he would protest it, upon 
which she brought him the missive-letter from Mr. 
Henderson now produced in process; but the depon- 
ent desired her to get an obligation from Mr* Hen- 
derson for the amount, signed before witnesses: She 
accordingly called on him, and shewed him the obli- 
gation now produced in process. This he thought 
happened a day or two before the deponent was ap- 
prehended by order of the magistrates; which to the 
best of his recollectiQn, was upon the 4th day of 
May last. It was about ten o'clock at night when 
she called and shewed him the obligation. 

Alexander Nicolson, tailor in Edinburgh, being 
specially interrogated, Whether Mrs. Macleod at any 
time promised him any thing to be a witness in this 
cause, deposed, That, about eight days after he was 
examined before the magistrates, the deponent hav- 
ing occasion to be in the tolbooth of Edinburgh, Mrs. 
Macleod whispered to him, that it should be better 
than j£4 Sterling to him, if he would depose that 
he had carried a message from Mrs. Macleod to Mr. 
Henderson to come to her; that he came according- 
ly, and the deponent saw him deliver to Mrs. Mac- 
leod an accepted bill by tlie Duchess of Gordon: but 
the deponent answered, * his conscience would not 
€ allow him to declare any such thing.' Deposed, 
That he afterwards « got a letter from Mrs. Macleod, 
' threatening him, that, in case he should declare 
« any thing contrary to what he said before the ma- 
* gistrates, the King's Advocate would put him ia 
€ prison; and that he did show said letter to sere* 
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' rals, and particularly to Mr. Hendersons doer ( a- l 

* gent)* Mr. Donaldson, and that tlie deponent liad 

* since lost said letter out qf Jus pocket' Deposed* 
That, in February last, when he was working in 
Mrs, Macleod's house, he heard her railing upon a 
maid servant * for want of some money, and that a 

* man came into the room whom the deponed did 

* not know, nor remember any thing of; and that, 

* when the said man was gone, Mrs. Macleod came 
c to him, and said she had got a bill from said man, 
c but named tio person; and said, it would be good 

* money to her. And Mr. Henderson at the bar be- 
c ing pointed (out) to the deponent, and asked if it 
c was the man that was in Mrs. Macleod's house the 
.* time deponed upon? deponed, He had not seen said 

* man (now) pointed (out) to him, in Mrs. Macleod's 
c house, either that or any other time.' Deposed, 
He thought the man who came into Mrs. Macleod's 
had on a dark coloured wig. 

Captain Neil Macleod deposed, That he had a ser- 
vant, one David Household, a lad about seventeen 
years of age, who left his service at Martinmas last, 
and whom he has frequently seen write. The mis- 
sive letter from Henderson to Petrie, and the obli- 
gation by Henderson to Mrs. Macleod being shown 
to him, deposed, 4 That he could not say any thing 

* to the missive letter; but, as to the other obliga- 

* tion, deponed, That, to the best of his knowledge, 
' it was the hand-writing of the said David House* 

* hold.* Deposed, That Household was not o£ e * 
slender make; that he wore his own black hair, and 
was about the head lower than Mr. Henderson; but 
he has seen him since wearing a light coloured k7£» 

Tt 
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jj ftobert Davidson, tutor to the Laird of ftenton*s 
children, deposed, That, upon the 3d of May last* 
to the best of the deponent's knowledge, he weht 
to Mr. George Henderson's house l little after seven 
kt night, and staid there till about eleven o'clock* 
and, during all that time, Mr. Henderson, the de* 
ponent, Mr. Home, and Mr. Kerr* were in company 
together, except that Mr. Henderson went occasion- 
ally out of the room) add the deponent thinks he 
was not absent above a quarter of an hour at a time. 

William Kerr* teacher Of French, deposed, That, 
on the 3d of May last, he was in Mr. Henderson's 
house from eight till ten at night, in company with 
Mr. Davidson, Mr. Home, and Mr. Henderson.— 
The latter weht once out of the room* but the de- 
ponent is uncertain whether he went out a second 
time, and he was not absent above a quarter of an 
hour at a time.—They drank three bottles of liquor j 
Henderson brought in two of them, perhaps all the 
three. 

Alexander Home, writer in Edinburgh, deposed, 
That, On the 3d of May last, he was in Mr. Hender- 
son's house, in company with Mr. Davidson and 
Mr. Kerr* The deponent staid there from about 
eight, till about eleven at night. Mr. Henderson 
Was coming and going to and from the rpom during 
this whole time; and the deponent did not think that 
Mr. Henderson was absent above a quarter of an 
fcour at any one time.— This witness, and the two 
preceding ones, assigned as their cause for remem* 
bering, that it was on the 3d of May last that they 
were in Mr. Henderson's house, that he, Kerr, and 
Davidson, had a previous appointment to meet 
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there, in order tQ his going to lwn French with 172Q 
Mr. Kerr. Y™> 

Patrick Inn^s, writer in Edinburgh, deposed, That 
Mrs. Macleod having shown the deponent the obliga* 
tion subscribed by Mr. Henderson, and produced in 
process, toid him, that the motive of Mr, Henderson 
indorsing the Duchess of Gordon's bill tp her was, 
that he might conceal aq unlawful correspondence 
which he kept with one Helen Moody, a servant of 
hers, and carry the said Helen out of the country. 
Mrp t Macleod told the deponent this in the house of 
John Gibson, on the 4th or 5th of May. Being in- 
terrogated. If he knew that Mrs. Maclepd did keep 
opt of the way on account of this bill? deposed. That 
Mrs. Macleod absconded for three days, and told the 
deponent, that the reason of her doing so was, 
c That Petrie had a warrant to apprehend her, and 

* tfiat she expected payment against eight o'clock at 

* nighty on Saturday, from Mr* Henderson; and tliat 
i then she would give thejn all the tail qf a long tow*. 9 
r— The deponent ye^t along with Mrs, Macleod to 
qne Doctor Smith, who was well acquainted with 
the Puchess of Gordon, and requested him to inter- 
cede with her Grace, that she would pass from any 
ground she had for challenging the bill} but this ' the 

* Doctor positively refusedj upon which Mvs* M<*ckQ$ 
€ said she Wfs undone, 9 

Mary M f Aulay, widow of Alexander M'LeJlan, bar* 
ber in Leith, deposed. That some few days after Mrs. 
Macleod was made prisoner, the deponent saw in her 
Jiouse one David Household, who told her, that, a 



* The swing of a jape. 
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172Q few days before Mrs. Macleod was apprehended, he, 
at her desire, did put on a coat of her husband's, and 
/went along with her to the Canongate; and in some 
) house there, did assume the name of Henderson, and 
1 under that name did subscribe a paper, in presence '. 
I of two witnesses, one of them a married man, and the [ 
/ other a young lad: And he said it was on account of 
this paper that Mrs. Macleod was put in prison* He 
added, that the reason she gave for his putting on her 
husband's coat was, that he might appear like Hen- 
derson.— Household expressed his sorrow for what 
he had done; said he was not aware of his hazard; but 
now he was in danger of his life, and was resolved 
to fly the countr) : that he was afraid to cross at 
Leith, lest he should be apprehended, and would cross 
at Queensferry.— And the deponent believed that he 
fled accordingly. 



Thus far had the trial proceeded, neither party 
being able to produce more witnesses to support 
their mutual recrimination and defence, when the 
Lord Advocate, on the last day but one of the Sim- 
mer Session*, represented to the Court, that, as the 
evidence given must have established with their 
Lordships a conviction of Mr. Henderson's guilt, 
, the duty of his office required it of him, to ask their 
Lordships to pronounce a decree, finding the bill 
$ra,wn upon the Duchess of Gordon to be forged 

• The terms of the Courts of Justice in Scodand, are called 
Sessions. There are two of them in the year, the Summer and t fa 
Winter Sessions. 
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by the prisoner Henderson; and therefore remitting 1726 
him to the Court of Justiciary, that he might suffer 
a capital punishment. 

- The counsel for Mr. Henderson urged* in his de- 
fence, that notwithstanding the direct testimony 
which was given by several witnesses, of his having 
granted the obligation relative to the forged bill; 
yet, having visited him in prison, and repeatedly ex- t 
amined him in private, in the most solemn manner, 
the simplicity, uniformity, and steadiness of his ans- 
wers to the counsel's interrogatories, gave the latter, 
if not a perfect conviction, at least a strong belief, 
that Henderson was truly innocent.— -The counsel 
therefore requested of their Lordships, that they 
would not be hasty to embrace, nor resolute to con- 
clude, a decided opinion of Henderson's guilt; for 
that even procrastination was not a fault, when the 
life of a man was at stake. And he entreated their 
Lordships to spare his feelings of the pain it would 
give them, to see a sentence pronounced on almost 
the last day of a Session, which was to be the found- 
ation of a capital punishment being adjudged to a 
man, of whose innocence he still entertained a strong 
persuasion.— The solemn and animated address of 
the counsel made a forcible impression upon the 

* Mr. Dunda-j of Arniston, afterwards Lord President of the 
Court of Session; the same who is mentioned above in the trial of 
Carnegie of Finhaven.— The circumstances of this trial which do 
not appear upon record, were communicated to me by his son the 
Lord President, of whose faithful memory I have more than 
once had occasion to see the most unequivocal proof* He 
learned those circumstances in repeated conversations with his 
father^ and the Lord President Foibess, 
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1726 Court, and their Lordships delayed the cause till the 
^ Winter Session. 

During the vacation, a singular coincidence of 
circumstances occurred, which was the means of 
vindicating Henderson's innocence, and of detect- 
ing a profound scheme of fraud, no less ingenious*, 
ly contrived, than dexterously executed: and this 
discovery, his Majesty's Advocate and Solicitor Gen* 
eral, in their pleadings before the Court, publicly 
attributed to Providence. 

The Lord Advocate, when going North to his 
house of Culloden, paid a visit to Mr* Rose of &iU 
ravock.~— Mr* Rose showed his Lordship a house he 
was building; and, happening to miss one of the car- 
penters whom he thought an expert workman, he 
asked the overseer, What was become of him? The 
overseer taking Mr. Rose a»de, bid hw take no 
further notice of this; for the yoyng roan, upon Mar* 
ing that the Lord Advocate was to be at Jttlravock, 
declared it was high time for him to leave the coup«» 
try; and that he would immediately go to Aberdeen, 
and take shipping for London.— This Mr. Rose com* 
municated to his Lordship, who asked the overseer 
the carpenter's name, and, if he knew of any crime 
that the carpenter had committed? The overseer ans^ 
wered, that the man's name was David Household^ 
and he suspected the crime was being accessory to some 
forgery. The Lord Advocate immediately despatched 
a messenger to Aberdeen, who apprehended House-, 
hold, and carried him prisoner to Edinburgh. 

Upon the commencement of the Winter Session, 
Household being brought before their Lordships, 
and examined, deposed, That in the beginning of 
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the year, he at the desire of Mr*. Madeod, wrote \i26 
the bill produced in process/ which she dictated to 
him j sand he in particular, did write the name of' 
George Henderson, both as drawer and indorse*; 
but the word « Gordon/ he did not write. At art- 
other time Mrs. Madeod carried him to a gardener's 
house without the Water-gate, at the foot of the 
C&nongatej' but, before taking him there, she put 
ton him a coat belonging to her husband, and a 
black knotted periwig, and told him, that she \ 
Was to bring him into the company of two hotu \ 
€it tnen % before whom he must personate George \ 
Henderson. The deponent did as she desired; and, 
In the gardener's house at the Water-gate, *he dic- 
tated to him a part of the obligation produced in 
process*— Thereafter, she took him to a Wright's 
house in the Canongate, on the south side of the 
street, a little below the Earl of Moray's, and there, 
in. presence of the wright, and of a boy called Demp- 
ster, Mrs* Madeod dictated, and the deponent wrote 
the remaining part of the obligation, and subscribed 
it With the name of George Henderson, in presence 
Of the Wright, and of Dempster, who subscribed as 
witnesses. The letter produced in process from 
George Henderson to William Ptetrie, being likewise 
shown to the deponent, he deposed, That he wrote 
it also at the desire of Mrs* Madeod, who dictated 
the same to him; and this happened before he wrote 

* The Lord Advocate has often been heard to say, That had f 
his rash desire been complied with, and Henderson executed, and 
-his Lordship had learned the facts which afterwards appeared* 
% he should have looked upon himself as guiltr of murder. 
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1726 the obligation mentioned above. Deposed* That, 
after Mrs. Macleod was put in prison, a Highlandman , 
came to him, and said, that he was sent by Mr* 
Macleod, Mrs. Madeod's husband, to persuade him 
to abscond on account of those papers he had written,. 
This he thought unnecessary, as he wrote then! at 
the desire of another, and was * altogetJier ignorant 
€ of the import of said writings. But upon advising 
with some friends, he was convinced of his danger, 
and he absconded and fled. 

• John Winchester, clerk to the comptroller of the 
customs at Leith, deposed, That he was intimately 
acquainted with David Household: that some time 
in May last, the deponent went to see Household, 
who was then working aboard Captain Marsham's 
ship, which was lying in Leith harbour; but was 
told that Household was not to be found. He call- 
ed a second time, and the mate of the ship brought 
Household to him. The deponent asked, What was 
the matter with him? He answered, That be was ob- 
liged to hide himself; for Mrs. Macleod had induced 
him one day to go to a house in the Canongate with 
her, and there to write out a bill for her for about 
£50, or £60, in presence of two witnesses; but the 
deponent does not remember what he said about 

1 subscribing the bill. Deposed, That he said to House- 
\ hold, " He would be hanged for so doing;" to 
1 which Household answered, He was resolved to fly; 
and added, that he had got a message from Mrs* 
Macleod** husband to abscond. The deponent ask- 
ed him, If it was on account of this bill that Mrs. 
Macleod was put in prison? * To which he answered, 

• That it was the very same/ — The bill, letter, and 
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obligation in process, being shown to the deponent, K26 
deposed, That he was well acquainted with House* 
hold's hand-writing; and he believed the said deeds 
to be written by him. 

Archibald Dempster, a preceding witness, being 1 
re-examined, and his former deposition read over V 
to him, deposed, That nobody instructed him as 
to what he was to say in that deposition, nor pro* 1 
tnised him any reward on that account. — Being con* \ 
'fronted with Henderson* at the bar, and witfi David 
' Household, being desired to look narrowly upon the I 
' said David, and upon George Henderson at the bar, \ 

* in order to declare upon oath which of the said two 1 

* was the person who wrote and subscribed the' ob- I 
' Hgement in the house of John Gibson, mentioned \ 
' by the deponent in his former oath, deponed, ' 

* That he did believe that the said person was said 
' David Household, and not George Henderson. 9 

i 

The second part of this profound plot being per- 
formed, and the 4 plot detected/ it remained now 
but for public justice to bring the matter to a catas- 
trophe. — Upon the eighth of December, the Lord 
Advocate represented to the Court, that it was man- 
ifest that the Duchess of Gordon's bill was a forgery: 
That it was evident from the proof that Henderson 
was innocent of t/ie forgery, who therefore ought to 
to be acquitted; and that Mrs. Macieod was guilty, 

* The Lord Advocate made the great black knotted wig be 
taken off Henderson and put upon Household, to refresh his per- 
ceptive as well as recollective faculties. He also made House* 
hold take a pen and write Henderson's name before them % to 
establish, ex comparatione literarum^ whose hand- writing the d jeds 
really were* * 

Uu 
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172$ art and party of the same, as well as of counterfeit 
K ^ J ing the letter and obligation produced in process. 
This, his Lordship said, was established by House- 
hold, who, at the desire and by the contrivance of 
Mrs. Madeod, actually forged the deeds; — by Demp- 
ster, who, in his second deposition, ingenuously and 
satisfactorily accounted for the mistake into which 
he was led in his first, by the artful contrivance of 
Mrs. Madeod; — by comparing the deeds produced 
with the hand-writing of Household taken down in 
their presence; — and by the evidence which Hender- 
son had led of an alibi. He added, that she had 
formed a malicious intention to hang her neighbour, 
and it was but just she should fall into her own snare. 
—Upon the whole, his Lordship observed, that, by 
her artful and horrid contrivance, Mrs. Macteod had 
well nigh made ' an innocent man suffer death. 

* That this contrivance was, by the good providence 
c of God, discovered: and concluded, that therefore, 

* the said Mrs. Madeod was guilty, art and part, of 

* forgery, and ought to suffer the pains of death/ 
The Solicitor General* added, * that there was such 

* a horrid design, and so artfully laid, that, at first, 

* he did firmly believe Henderson guilty \ nay, and could 
€ appeal to all, if by good providence y HouseluM liad 
' not been apprehended, they had not condemned Hen* 
4 derson.' * 

The defences which Mrs. Macleod's counsel f urg- 
ed in her behalf respected the nature of the crime 

* Mr. Charles Erskine, afterwards Lord Justice Clerk. 

f Mr. Robert Craigie, aftei wards Lord President of the Ccurt 
of Session. 
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and the evidence of her gtiilt. The nature of her 1726 
crime, it was aiiedged, was not an intent to defraud 
the Duchess of Gordon of any money} neither, in 
fact, was her Grace, or any other person, defraud- 
ed. The sole purpose was to use the deed as a fund 
of credit for raising a pittance of money, which she 
applied to the most pious of purposes, the relieving 
her husband from a prison. And, as to the subse- 
quent part of her aiiedged conduct after it came to 
be discovered that the bill was forged; whatever 
might be the result, the intention was not malice a* 
gainst Henderson, but a desire to save her own life, 
and therefore was a species of self-defence, which 
greatly alleviated her supposed guilt, according to 
the brocard, 4 licet unicidque smguinem swum redi* 
* mere qualiter qualiter. 9 The evidence of her guilt, 
again, was the testimony of but one witness, which, 
although it might be entitled to some credit in a ci- 
vil cause, could be no ground for proceeding upon 
in a matter of life and death. And how far this wit- 
ness was deserving of any credit with their Lord-' 
ships, let his public infamy, of which he himself 
stood recorder, determine} for he had placed him* 
self in so singular and unequivocal a point of guilt, 
that, whether his testimony was true or false, it 
branded him with equal infamy. Neither was 
Dempster's evidence to be regarded, as bis first 
and his second depositions were repugnant to eaA 
other. As for the argument of Henderson's 
which was now had recourse to, it had grown the 
better for the keeping; for at the end of the Sum, 
mer Session, it surely had no weight with the Lord 
Advocate, when, m>twhbst*nding of it, his Lord-* 
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1736 ship moved, that Decreet of Reduction and Jmpro- 
** r * sj bation should be pronounced, and Henderson as the 
guilty person, remitted to the Court of Justiciary. 
Farther, the witnesses who deposed to what is plead* 
ed on as an alibi, admit that Henderson was frequent* 
ly out of the room, and that perhaps, for a quarter 
of an hour together; ^nd how natural it was for 
comrades over a bottle to think a 'whole hour but a 
quarter* would readily be admitted. Upon the 
whole, as the testimony of such a person as House- 
hold was so little worthy of making faith in judge- 
ment} and as there was no precise punishment by 
our law annexed to the crime of forgery, but it re- 
• mained with their Lordships to adapt the extent of 
penalty to the degree of guilt, he hoped they would 
cither acquit Mrs. Macleod,. or at farthest subject 
her to an arbitrary punishment. 

The Court found that Mrs. Macleod was c guilty, 

* art and party of the said forgeries.* They reduced 
the deeds, remitted Mrs. Macleod to the Court 

\ | Justiciary, acquitted Mr, Henderson, and dismissed x 
! him from the bar. 

1 Mrs. Macleod was theji served with a criminal in^ 
dictment at the instance oi his Majesty's Advocate, 
setting forth, that, by the law and practice of this 
kingdom? the crime of forgery, or the being art and 
part thereof, or the using of forged deeds, was pun- 
idfcable with ' death, and cpnfiscation of moveables, 

* and other pains of law;* that nevertheless, Mrs. 
IVIacleod had been guilty of a\l, or one, or other, of 
these crimes, in so far as she had forged a bill upon 
the Duchess of Gordon, &c. &c. That the Court of 
§e§sion had pronounced a sentence, declaring the. 
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bill, &c. to be forgeries, and that the prisoner was 1 
gtdlty, art and part, of the same, and therefore re- 
mitting her to the Court of Justiciary: and that the 
extracted, i. e. authenticated, decree of the Court of 
Session, was lodged with the clerk of the Court of 
Justiciary. c All which, or any part thereof, being 
* found proven against her/ she ought to be punish- 
ed with the pains of death. 

The prisoner and the public prosecutor were heard 
by counsel. It was objected for her, that forgery, 
by the law of Scotland, did not infer a capital pun* 
ishment: that she was not accused of having actually 
committed the forgery, but only of being art and 
part: that she had not used the bill with an intent 
to defraud, but merely as a fund of credit for a 
small sum of money, which she meant honestly to 
repay; and that the decree of the Court of Session 
was neither to be held as determining the relevancy 
of the indictment, nor as probatio probata, or evi-r 
dence not to be controverted of the prisoner's guilt« 
Informations for both parties were also lodged by 
order of the Court. But as the defences stated for 
the prisoner were over-ruled; and as these general 
points of law, and of form, are now established by 
the subsequent practice of more than half a century, 
it is needless for me to state the arguments which 
they contained. 

The Lords pronounced an interlocutor, repelling 
the defences stated for the prisoner* and finding her 
being guilty of forging any of those deeds, or that 
c she was art and part thereof, relevant to infer the 
4 pains of death/ The Solicitor General then pro* 
duced the 4 Decreet of Improbvion obtained before 
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* the Lords of Session, and craved that the same 
4 might be read openly/ which was done according- 
ly. The decree being read, the Court ordered the as- 
size instantly to inclose. The jury returned a verdict, 
unanimously finding the indictment proved, and the 
prisoner 4 guilty, art and part, of the crimes libelled/ 
The Court adjudged the prisoner to be hanged on 
the eighth of March. 



If Mrs. Macleod showed art in the contrivance, 
and dexterity in the execution of this fraud, she dis- 
played no less fortitude in undergoing the punish- 
ment, which resulted from a perverted application 
of so much ingenuity. She went to the place of 
execution dressed in a black robe and petticoat, 
with a large hoop, a white fan in her hand, and a 
white sarsenet hood on her head, according to the 
fashion of the times. When she came upon the scaf- 
fold, she put off the ornamental p*rts of her attire, 
pinned a handkerchief over her breast, and put the 
fatal cord about her neck with her own hands. She 
persisted to the last moment in the denial of her 
guilt, and died with the greatest intrepidity. 



- OF BREAKING OF GARDENS. 



John Rait and Alexander Dean far Breaking of 

Gardens, * 

The prisoners were indicted at the instance of his 162$ 
Majesty's Advocate for breaking into the gardentfiqf v ' VNj 
Barnton,* Pilton, Barnbougle, Greycrook, Craigie- 
hall, and Carlowry, and stealing thence herbs, arti- 
chock plants, sybows^ u e. young onions, and bee- 
hives. _They tad formerly been convicted before an 
inferior judicature, for breaking gardens in. the 
neighbourhood of Musselburgh; and by warrant of 
the Privy Council, which was produced in Court* 
they were sentenced to be taken to the Burrow- w 
Muir of Edinburgh, and there hanged. 

* Records of Justiciary, July 11, 1625. 
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Alexander Blair \ Tailor in Currie. 

Alexander Blair, tailor in Currie, was criminal- 
ly prosecuted by his Majesty's Advocate for incest.* 
The fact charged against him was, that he had car- 
nal knowledge of one Catherine Windrahame, his 
first wife's half brother's daughter. And being ad- 
monished by the kirk to obstain from this connec- 
tion, instead of yielding obedience, he fled to Eng- 
land with the woman, and there married her. The 
jury unanimously found him guilty, and the Court 
ordained him to be beheaded. 



James Wilson, Coal-grieve at BonJtard. 

The prisoner was tried before Mr. Alexander Col- 
vii Justice-depute, at the instance of Mr. Thomas 
Nicolson, his Majesty's Advocate. The indictment 
accused him of having committed incest with Jane 

* Records of Justiciary, September 9, 1630. 
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Carse, daughter of Agnes Brown, his wife,t about 1649 
thirty-five years since , or thereabout, his wife being Vor0 
then alive; also of having committed adultery with 
Jean Walker during the lifetime of his said wife. 

The prisoner with great penitence confessed his 
guilt before the Court and jury; and a verdict being 
returned against him, the Court ordained him to be 
taken on the next day to the Ca6tie hill and be- 
headed, and his personal estate to be forfeited. 



William Drysdale and Barbara Tarmahitt. 

"W^illiam Drysdale and Barbara Tannahiil were 1705 
served with separate indictments, accusing them of 
having, committed incest with each other. The 
crime libelled was, that the prisoner, William Drys- 
dale, a widower, (whose wife, a sister of the other 
prisoner, had been dead for two years) had layen 
with the said prisoner, Barbara Tannahiil:* and that, 
by an act passed in the reign of King James VI. parL 
1. chap. 14. and by the 18th chapter of Leviticus, 
this crime inferred the pain of death,— The charge 
against Barbara Tannahiil was the same, mutatis mu- 
tandis. 

Informations, neither ingenious nor elaborate, 

f Records of Justiciary, December 20, f 64£. 
* Records of Justiciary, 8, 22, January, Mnrch, 12, June 12. 
1705, 
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were lodged for and against the prisoner, Drysdale* 
The Court repelled the defences and found the libel 
relevant. 

THE PROOF. 

Barbara Tannahill judicially confessed that she 
had layen one time only with the other prisoner, 
Drysdale, and that she was now with child by him* 

Mr. Samuel Semple, minister at Liberton, deposed, 
That Barbara Tannahill confessed her guilt before him 
<and the kirk session; and that he interrogated the 
tDther prisoner Drysdale, who expressly disavowed 
the charge. 

Robert Hardie deposed, That one evening going by 
the house where the prisoners lived, he heard Barbara 
Tannahilt's voice calling out, once and again, c O dear! 9 
and did hear the other prisoner using expressions of 
entreaty, or rather of violence, towards her. And 
that the prisoners lived in a house by themselves. 
•—Two other witnesses swore to Tannahill's confes- 
sion, and Drysdale's denial, of guilt: that Drysdale's 
wife had been dead for two years; and that the pri* 
soner Tannahill was her sister. 

The jury found the indictment proved against 
Tannahill, but found nothing proved against Drys- 
dale but the woman's ' judicial confession, which is 
* a great presumption of his guilt.' — The court ad- 
judged Tannahill to be hanged, and Drysdale to be 
banished for life. 
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Even according to the Mosaic law these unfor- 1705 
tunate persons could not have been legally convict* V ^ V%J 
ed, and the Scottish statutes* declares the Mosaic 
law, as laid down in the 18th chapter of Leviticus, 
to be the rule for determining incest. In the infor* 
ination for his Majesty's Advocate against the prU 
soner Drysdale, an unwarrantable and absurd exten- 
sion of this crime was attempted.— That as it is there 
^commanded, Thou shalt not lie with thy brother's 
mfe 9 so from the degrees of affinity being the same, 
the command must likewise be understood to be, 
Thou shalt not lie with thy wife's sister. To this 
it may be answered.— 1 two, That to suppose a pe- 
nal law reaching life not to be expressed but implied* 
b to deem us to be governed not by law but by des- 
potism. 2</o, To lie with a brother's wife occasions 
an uncertainty as to the progeny. 3tio 9 To do so 
is not only incest but adultery. 4fo, It is not com* 
manded — Thou shalt not lie with thy brother's 
widow. 5to, This connection by affinity is dissolved 
and the survivor is loosed by the death either of hus* 
band or wife. 6fo, This argument is completely il- 
lustrated by the command in a Subsequent verse of 
the same chapter,— Thou shalt not vex thy wifef by 
lying with her sister in her. t .,,. life time. *Jmo 9 Tq 
marry a brother's widow was an express injunction 
of the law of Moses; and if the surviving brother 
declined the match, the widow was entitled by that 

* James VI. pari. 1. c. 14. 
t The words are still more distinct and forcible, in the vulgafa 
or St. Jerome's translation, than in the English edition of the 
Bible, 4 Sororem uxoris. tux in pe(licatunh illius npn accjj>ie.s a 
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elegant and dignified system of jurisprudence to— 
spit In his face.*-*' -These arguments however were 
either emitted or over-ruled. 

A rancorous detestation of irregular commerce 
between the sexes, has distinguished those religious 
sects which pretend to an uncommon degree of spir- 
itual purity, and in a peculiar manner the rigid dis- 
ciples of Calvin. Indeed, the Apostlef to whose 
mysterious doctrines they are peculiarly attached,, 
has barely tolerated the giving obedience to that im- 
pulse, with which nature has directed every animal 
to the propagation of its species. 

The instructive page of history, and the fatal warn* 
ings recorded in criminal courts, sufficiently evince 
what public mischief, what private conflict, what 
dark and attrocious crimes have proceeded from a 
mistaken notion of religion, inculcating a perpetual 
warfare with the dictates of nature. 

The preservation of morals, by debarring a union 
between persons whose frequent opportunities pave 
the way to debauchery.— The preventing a perplex- 
ity in the degrees of kindred.— Perhaps also, the 
preserving a strong and healthy breed, have induc- 
ed civilized nations to prohibit as incestuous, com* 
merce between persons nearly connected by consan- 
guinity. It does not appear that the same reasons 
apply to the debarring such union between those 
who are connected by qffinity^Ahtt the husband 

« aec revalebis turpitudinem ejus, adhuciUa vivente. 9 Biblia Farisiis 
ex officina Stephani e regione Scholae Decretorum, mdxx. Le- 
yiticus, c. 18. Here the words truly express the sense * in pettica- 
4 turn illiiisS being adultery against her. 
* Deuteronomy, c. 25. v. 9. f 1st Corinthians, c. 7. 
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is dead, the wife surely is not guilty of adultery by 170£ 
entering into a second marriage; for, c if the husband 
€ be dead* she is loosen'dfrom the law qf her hus*. 
* band. 9 If so, I do not perceive how the connec- 
tion thus dissolved by death, can imply against the 
survivor, the crime of incest, any more than that 
of adultery. 

A more rigid degree of Calvinism than what now 
prevails was established in the reign of William. 
The judicatories of the church possessed a jurisdic- 
tion. The slightest informalities between the sexes 
excited zealous abhorrence. To avoid the disgrace 
of the repenting'Stoolj many a miserable wretch dar- 
ed a guilt which was to be expiated by the pain and 
ignominy of the gallows. The Presbyterian} clergy, 
in matters of scandal and of witchcraft, arrogated 
to themselves the office of public prosecutors, of in- 
quisitors general; and so late as the year 1720, the 
ministers, in behalf qf themselves and their kirk- ses- 
sions, publicly exercised this office in our courts of 
justice. Their busy zeal in hunting out after young 
women whom they suspected of being with child, 
and after old women who lay under the imputation 
of witchcraft, was productive of the most dismal 
consequences. In the one case, the persecution was 
directed at unhappy women who had obeyed the im* 

* Romans, c. 7. v. 2. 
t Original precognition taken before the sheriff-depute of Ross, 
June 23d, 1720, against Helen Bowie and Janet Thomson for 
witchcraft, at the instance of ' Mr. David Ross, minister of the 
« gospel at Tarbatt, in behalf of the session qf the said parish, 9 
in possession of the Right Honourable Robert Dundas of Arni- 
ston, Lord President of the Court of Session* 
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1705 pulse qf nature; in the other, at those who incurred 
the imputation of doing what nature rendered it im- 
possible for them to do. In both, the pains and the 
piety of the clergy were productive of the same issue, 
the driving miserable creatures to the gallows* — 
And the recorded convictions before the Court of 
Justiciary at Edinburgh, of twenty-one women Jbr 
child-murder, and three men pro venere nrfanda ami 
brutis animalibus, in the space of seven years,* afford 
a melancholy proof that the insulted dictates of nsu. 
ture, when checked in their regular course, will 
burst forth in a torrent that will sweep away every 
feeling of humanity, and every sentiment of virtue. 



* From A. D* 1700 to 1706, inclusive.— See Rec« of Just. 



OF ADULTERY. 



John Guthrie Jbr notour, i. e. notorious Adultery. 

ADULTERY was first made capital in Scotland by i 6 i 7 
act of Pari. 1563. chap. 74. The thunder of the 
law in the statute immediately preceding, had been 
hurled against witchcraft; and an4ct passed in the 
present century, c ratifies and revives all 1 former laws 
' and acts against drunkenness, Sabbath-breaking. 

* swearing, fornication, adultery, and all manner of 

* uncleanness;' and it specially and expressly revives* 
the act above mentioned against adultery. Notori- 
ous, or notour adultery, is, lino, When children are 
procreated between adulterers; 2do 9 When they are 
publicly known to sleep with each other; or, 3fto, 
When being suspected of adultery, and admonished 
by the Kirk to refrain from the vice, and to do pen* 
ance for the scandal; yet refusing obedience, they 
are excommunicated for the same. James VI. Pari. 
7. chap. 105. 

John Guthrie was prosecuted for the crime of no- 
torious adultery. He was accused of having mar- 
ried a wife in the shire of Forfar, and deserted her;f 
of having afterwards come to Leith; of having laid 

* William, Pari. 1. Sess. 8. c. 11. It is a fortunate maxim 
in our jurisprudence, that statute law prescribes, 

Rec. of Jo*. 14 th March, 16th April, 1617. 
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1617 aside the name of Laird, which he bore in Forfar, 
and assumed that of Guthrie* and there marrying 
another wife, with whom he cohabited for several 
years; and also, of committing adultery with an- 
other woman. These facts he acknowledged before 
ike Kirk-session of Kirkliston, and did penance in 
sackcloth for his impurities. — Being thus detected and 
stigmatized by the church, the secular arm was next 
stretched forth against him. A warrant under the roy- 
al sign manual, dated at Whitehall, 26th of January, 
1617, was directed to the Lord Justice General, and 
the other Justices. It set forth, that the King's Ad- 
vocate, by his Majesty's express command, was a- 
bout to prosecute the prisooer for the crime of notor- 
* ious adultery, and required the Justices instantly, on 
his conviction, to condemn him to death. The 
Court had the humanity not to enter this warrant 
upon record till about a month after the prisoner's 
conviction, when it sentenced him to be taken to 
the Cross of Edinburgh, and hanged on a gibbet till 
.he be dead; and he appears to have been carried to 
immediate execution. 

Two other persons, Alexander Thomson and Ja- 
net Cuthbert, were also, by royal warrant, tried for 
. adultery on the same day with the prisoner, and 
. were convicted* But the Xing was pleased to direct, 
that out of his princety clemency, they should not 
be put to death, but banished. 



ADULTERY. 



Patrick Robertson and Marion Kempt, Jbr Adultery, 

The prisoners were accused of adulterous com- \S27 
merce with each other; the fruits of which were, ^v^» 
Marion Kempt's bearing three children to the said 
Patrick.* They were also- charged with the said 
Marion's having, with Patrick's knowledge and con- 
sent, taken poisonous drugs, by which her first child 
was killed in the womb. They were convicted on 
their own confession; and, on the 20th of the same 
month, were sentenced to be hanged on a gibbet at 
the Castle-hill. 



John Fraser, Writer in Edinburgh, Jbr Adultery. 

Counsel for the Prosecutor, Counsel fof the Prisoner, Sir 

Sir George Mackenzie. George Lockhaf t, &c. 

The prisoner was tried capitally for the crime of 167S 
adultery, at the instance qfhls wife, and of Sir John V -^ VN ' 
Nisbet of Dirleton, his Majesty's Advocate. The 
fact libelled against him was simply, that, in absence 
of the private prosecutor, he had married another 
woman. 

The prisoner's counsel urged in his behalf, that 
although the private prosecutor had a right of action 
to annul the second marriage, and to compel the ad- 
herence of the prisoner;! yet she had no title to pro- 
secute him criminally, ad vindictam publicam, in a 
suit, in which if she prevailed, the husband whom 

* Records of Justiciary, 18th, 20th, December, 1627. 
f Rec. of Just. 17th Nov. 1673, 12th Jan. 20th July, 1674. 
Yy 
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1673 she claimed must be bereft of bis life. That if any 
s ^ rsJ irregularity, or offence, has been committed by the 
prisoner, it was owing allenarly to the snares laid for 
him by his wife, the insidiousness of whose malice 
could only be paralleled by the effrontery of her pros- 
titution. The prosecutor having been equally public 
and promiscuous in her debaucheries, the prisoner 
had several years before been obliged to sue, before 
the Commissaries of Edinburgh, for a divorce from 
tier; but, conscious of guilt and infamy, she had em- 
barked on board a ship destined to carry felons to 
Virginia, and the prosecution was suffered to drop. 
After having been absent for a considerable time, a 
report of her death was circulated and believed, and 
what was at first a rumour, became afterwards evi- 
dence; the shipmaster, one of the seamen, and a 
passenger on board the ship in which the prosecutor 
embarked, having given a testificate on oath, of her 
having died in Virginia. This testificate was laid 
before the Presbytery of Edinburgh; and the clerk of 
the Kirk-session was ordered to examine into the 
same. Having done so, he was satisfied by the grant- 
f rs, that the certificate was true, as well as authentic. 
This report being laid* before the Presbytery, they 
authorised the proclamation of banns, which was re- 
gularly performed; yet no interruption was made to, 
no question brought of the marriage, for upwards of 
four years. And, at the end of this period, the pror 
^ecutor starts up as from the dead, with a halter in 
jier hand, menacing the prisoner. 

It now appears that she had lurked for great part 
of that time in Aberdeen, Dundee, &c. under the 
name of Mrs. Gerard; that she hat circulated the 
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report of Iter own death: that, since her assumption I67rf 
of a feigned name, her life had been as profligate as 
before her embarking for Virginia. And that $he 
had brought forth three adulterous children, the un- 
equivocal testimony of her shame and guilt; one of 
them not six months preceding this very trial, which 
she has brought in order to get her husband hanged 
on a charge of adultery. It was argued, that the 
prosecutor's infidelity to the marriage vows had given 
occasion to the suit for a divorce, which the prison* 
er had brought against her before the Commissaries; 
and authorised the process of recrimination before 
this Court, which the prisoner was immediately to 
institute: that this infidelity would exclude the civil 
effects of a divorce, and much more ought to debar 
his wife from prosecuting the husband capitally for 
the very offence she had committed against him.— 
That she had laid a snare for him, by propagating 
rumours of her own death, and by lurking under a 
feigned name. Besides these defences, it was argued 
for the prisoner, that adultery could not be commit- 
ted without consciousness, * nam voluntas et propo- 
4 suum distinguant maleficia/ # And the probable ru* 
tnour, nay th^ direct certificate of the prosecutor's, 
death, exempts from the suspicion of consciousness,, 
and consequently from the crime of adultery, ac* 
cording to the case in the civil law, * Mulier cunt 
4 audisset ahsentum virum defonctum* esse, alii se 
1 junxit, et fatiis. rumoribns inducta, et quia verisimile 
c est earn deceptam fuisse, nihil vindicta dignam vi- 
« dec* potest.* 

It was answered for the prosecutor, That he is aa 

* Digest. L. 11. $ 12. de aduk<*&» 
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1673 adulterer who lies with another woman while his 
wife lives; and, as rumour could not dissolve mar- 
riage, so neither could it defend against adultery; 
otherwise it were easy for any man who grew weary 
of his wife, to propagate reports of her death, and 
then to take advantage of the rumours he himself 
had fabricated. That even, if rumours were suffi- 
cient, yet these ought to be constant and universal; 
whereas, in this case, there was but one certificate, 
and it bore only, that Margaret Haitly died in Vir- 
ginia, not that Margaret Haitly, wife of John Fraser^ 
died in Virginia: that it was not probable, but invhu 
cible ignorance alone which could be excusable: thai 
the prisoner had not made sufficient inquiry concern- 
ing his wife at her relations, and his ignorance was 
affected: that a long lapse of time must intervene; 
whereas here, there was but an absence of three 
years; that the prisoner ought to have executed a 
summons of adherence against his wife, which would 
have entitled him to a divorce: that the Presbytery 
of Edinburgh had not a jurisdiction competent to 
the dissolution of marriage; consequently their war- 
rant was altogether insignificant. • 

To this sophisticated reasoning the Court gave the 
sanction of its judgement, repelling the argument 
urged in behalf of the prisoner. 

Nothing now remained but to lead a proof of the 
fact. The proof amounted solely to the prisoner's 
having married Helen Guthrie his second wife, and* 
Jived under the same roof with her as married per- 
sons. Even the consummation of the marriage is 
not proved, but is only matter of presumption. The 
jury by plurality of voices, viz. nine to wp^founi the 
prisoner guilty* 
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Margaret Haitly, for Adultery. 

It was now Mrs. Haitly's turn to stand trial for her 
life. On the same day with her husband she was 
prosecuted at his instance, and that of the Lord Ad- 
vocate, on a charge of adultery with ten different 
persons specified in the indictment; and of having 
born three children, the fruit of her unlawful amours, 
the last of them not six months preceding. 

The evidence of her criminal correspondence, and 
of the bearing three children in adultery, was com- 
plete; yet the jury, from what reason or motive I 
cannot conjecture, were not unanimous, but by a plu- 
rality of eleven to four found the prisoner guilty. It 
was not however 4 the feet of them Dohich buried her 
* husband that carried her out.' 

The Court delayed from time to time pronouncing 
sentence upon the prisoners. On the 20th of July 
after, John Fraser was set at liberty, in consequence 
of having obtained his Majesty's pardon. The other 
convict Haitly still remained a prisoner; but after a 
minute and painful examination of the records, I 
have not been able to discover whether she was kept 
prisoner for life, or what became of her. 



John Murdoch and Janet Douglas, for Adultery. 

John Murdoch and Janet Douglas, both of them 1 699 
married persons, inhabitants of Edinburgh, were **** 
tried capitally at the instance of his Majesty's Advo- 
cate, not for notour,* but for simple adultery, i. e. for 

♦ Records of Justiciary, September 14, November 6, 1699. 
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lS99.o n e act of adultery. Informations were lodged for 
ww the prosecutor and the prisoners. The King's Ad» 
vocate restricted the libel to an arbitrary punish- 
ment. The prisoners threw themselves upon the 
King's will, and were banished for life, never to re- 
turn under pun of death. 



If the frequency, variety, and severity, of criminal 
prosecutions, can establish the purity of statesmen 
and judges, this surely was an age in which person* 
in public office could boast of a very uncommon de- 
gree of purity and virtue. In this case, such was the 
lealous detestation of vice, that persons were indict- 
ed capitally for simple adultery, although neither by 
the statutory law, nor the judgements of the crimin- 
al courts, was simple adultery ever deemed capital. 
A few months preceding this trial*, the Court of Jus* 
ticiary entered on Its journalst a recommendation to 
the King's Advocate, td prosecute witches* About 
the close of that century too, a man was hanged firf 
murder, although the jury found that the prisoner 
in defending himself had killed the deceased. An- 
other was hanged for expressing in conversation* 
opinions on religion and philosophy opposite to those 
of the times. A third was tried for high treason, 
for engraving a political print, but acquitted by the 
jury. Others suffered death also, when perhaps their 
trials had better been omitted. 

| Records of Justiciary, March 27, 1699; Nov. 21, 1695* Dec* 
24, 1696} July 10, 1699j April 14, and 22} May 2*, 1701/ 
July 10,. 1699, 
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Christopher Little and Margaret Jameson, Jbr For* 
• nication and Theft, charged against them in one 
Indictment. 

AFTER the abolition of Popery, and atablishment 
of the Confession of Faith by authority of Parliament, 
one of the first acts of the legislature was to annex a 
punishment to 4 thefiUhie vice qf fornication J The 
punishment was, for the first offence, to pay a fine 
of j?40 Scots, (and upon failure of paytnentf to un- 
dergo eight days imprisonment* and to be fed upon 
bread and water), and to stand two hours upon the 
pillory. For the second offence the fine was raised 
to 100 merks; and besides being put upon the pillo- 
ry* the convict was to have his or her head shaved. 
And for the third offence the pecuniary mulct was 
augmented to <3i00 Scots, and the convict was or- 
dained to be thrice ducked in the deepest and foulest 
pool in the parish, and then to be banished from the 
same for even And this zealous act has been re? 
newed so late as A. D. 1696L 

On the 16th of October, 1652, a commission was 
produced in the Parliament-house at Edinburgh, 

t James VI. Pari. 1. chap. IS.; Wffliam, Par!. 1. sess. 6. 

<fapw.ai. 



360 



FORNICATION. 



1658 from the Commissioners qf the Parliament of the 
Commonwealth of England, and recorded in the 
books of Justiciary, appointing George Smith, John 
March, Andrew Owen, and Edward Mosley, Es- 
quires, or any two of them, commissioners for the 
administration of justice to the people of Scotland in 
causes criminal. 

On the 21st of June, 1653, Henry Whaltie, Ad- 
vocate-General,f prosecuted jean Hamilton, Chris- 
topher Little, and Margaret Jameson, before the 
Honourable George Smith and Edward Mosley, two 
of those Commissioners. The prisoners were char- 
ged in the indictment with * being all three accesso- 

* ry, art and part, of stealing shirts and sheets forth 
6 of the house of Elisabeth Potter, widow in New- 
' haven, after the said Jean Hamilton her theftuous 
c upbreaking thereof, committed on the 6th day of 

* May last: and the said Christopher Little and Mar- 
' garet Jameson for the crime of fornication commit- 

* ted by them with each other/ 

The prisoners, Little and Jameson, denied the 
theft, but acknowledged the fornication, and sub- 
mitted themselves to the mercy of the Court. 

The jury, after hearing evidence, unanimously 
found the prisoners Hamilton and Jameson, guilty 
of stealing the sheets and shirts, and acquitted the 
prisoner Little of the same. They also unanimously 
found the prisoners Little and Jameson guilty of for- 
nication. The Court sentenced Jean Hamilton to be 
scourged for theft from the Castlehill to the Nether- 
bow, and then to be put into the Correction-house 



f Records of Justiciary, October 16i 1652; June 24, 1653. 
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till farther orders; and ordained Little and Jameson 1653 
for fornication ihstafttly to pay £40 Scots, and in Kj ~ rsJ 
case of refusal to be kept prisoners for eight days, 
and fed on bread and small drink, and next market 
day to stand an hour bare-headed on the pillory; the 
prisoner Little then to be set at liberty, but Jameson 
for the theft to be put in the Correction-house. 



OF BLASPHEMY. 



Thomas Aikenhead for denying the Trinity \ and the 
authority of the Scriptures^ and for maintaining the 
Eternity of the World. 

1696 The pious Charles II. being restored to the throne 
of his ancestors, he and his upright 1 " administration 
set themselves about the great works of religion and 
morality. 

A Parliament worthy of such a King and such a 
ministry having accordingly, in contradiction to, and 
contempt of, the principles of a great body of the 
people, vested the King with a power of establishing 
any form of Church government he chose,t it pro- 
ceeded next to enact statutes against Sabbath-break- 
ing, swearing, drinking, and other profanities and 
immoralities. These pious laws being made, another 
immediately followed, annexing the pain of death 
to the railing against God, or any of the persons of 
the Trinity, or denying them, and obstinately per- 
sisting therein. 

I have hitherto discovered but three prosecutions 

* See an instance of the recorded perjuries of the great officers 
of state to rob a man of his life; Arnot's History of Edinburgh, 
p. 149. 

i Charles II. pari. 1. sess. 1. acts 16, 18, 19, 21. 
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fpr the crime of blasphemy. The first was that of a 1696 
woman who was tried before the Circuit Court of 
Justiciary at Dumfries, A. D. 1671. But, as the re» 
cords of the Circuit Courts previous to this century 
are lost, all I can say of the matter is, that the act * 
of blasphemy charged against the prisoner was her 
drinking the Devil's health, that the Court did not 
find it relevant to infer the crime of blasphemy, but 
fined the woman in the sum of 500 merks for the 
offence. The second prosecution was against Fran* 
cis Borthwick. 

Francis Borthwick, second sort to James Borth- 
wick of Harelaw, was served with a criminal indict- 
ment for blasphemy, at the instance of his Majesty** 
Advocate, and of James Cockburne in Dudingstone, 
htformer against him. As he did not choose to run 
the risk of a trial, sentence of outlawry was pro- 
nounced against him for his contempt and disobedi- 
ence. It set forth, That he had been often cited to 
appear that day before the Court of Justiciary to an-* 
swer to a charge of blasphemy: that he was born of 
Christian parents, baptised and educated in the 
* Christian Church, and continued in the profession 
of Christianity, and in communion of the Christian 
Catholic Church till the fourteenth year of his age; 
that he then went abroad to follow the business of * 

* Mackenzie's Criminal Trials, tit. 6. § ult. Our Scandina- 
vian ancestors used to pour forth immoderate libations to the 
health of their gods; hence, when the Pagan religion yielded to 
the doctrines of the Gospel, in Germany, and several northern 
nations, the Church found it convenient to indulge the people 
with a bumper to the health of our Saviour, the apostles, and. 
tfce saint? Mallet's Northern Antiquities, vol. 1. p. 137* 
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1696 merchant, and was seduced to a shameful apostacy 
from the most holy faith, and to profess himself 
openly to be a Jew, and that he was circumcised: 
that Upon his return to Scotland, he at Edinburgh, 
and the neighbourhood thereof, did rail against our 
Lord and Saviour Jesus Christ, # denying him to be 
God, and affirming him to be mere man and a false 
prophet, and outrageously reviling him by such other 
blasphemies as were not fit to be uttered; renounc- 
ing and cursing the holy sacrament of his baptism, 
and imprecating vengeance upon himself if ever he 
should return to (tie Christian religion. If the ac- 
cused was truly mad enough to undergo circumci- 
sion, he was at least not so mad as to appear before 
the Court of Justiciary; aod sentence of outlawry 
was therefore pronounced against him. The last 
trial for blasphemy was that of Thomas Aikenhead, 
Thomas Aikenhead appears to have been about 
twenty years of age; his fatherf, who had been a 
.surgeon in Edinburgh, was dead. Sir James Stew- 
art, his Majesty's Advocate, by special order of the 
Privy Council, served him with a criminal indict- 
ment} before the Court of Justiciary for blasphemy. 

* Records of Justiciary, June 15th, 1681, 
f I have discovered an anecdote concerning the prisoner's 
father. He was cited before the Privy Council on the 20th April, 
1682, for selling amorous and provpcatiye drugs* by which it 
was alledged that a woman would have lost her life, had not on,e 
Dr. Irvine given her an antidote. The Privy Council referred the 
case to the College of Physicians, and the College sagaciously 
reported that it tvas umqfe to use such medicines^ mfhouf fctf 
taking their advice; Fountainhajl, vol. I. p. 183. * 

X Records of Justiciary, December 23, J6$6\ 
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The libel sets forth, that blasphemy against God, or 1696 
any of the persons of the blessed Trinity, or against ***** 
the holy scriptures, or our holy religion, is a crime 
of the highest nature, and severely punishable by the 
laws of God, by those of this and eyery well gov 
erned realm, and particularly by acts of parliament, 
Charl?$ II. park 1. sess, l.chap. 21.; and by William, 
parliament A. D. 1696, sess. 5. c. 11. 

That notwithstanding, the prisoner had repeated* 
ly maintained, in conversation, that theology was a 
rhapsody of. ill invented nonsense, patched up part* 
ly of the moral doctrines of philosophers, and part* 
\y of poetical fictions and extravagant chimeras: that 
he ridiculed the holy scriptures, calling the Old Tes- 
tament Ezra's fables, in profane allusion to Egop's 
Fables: that he railed on Christ, saying, he had 
learned magic in Egypt, which enabled him to per- 
form those franks which were called miracles: that 
lie called the New Testament the history of the im* 
poster Christ: that he said Moses was the better art- 
ist and the better politician; and he preferred Ma- 
hom? t to Christ: tfiat the holy scriptures 'were stuff- 
ed with such madness, nonsense, and contradiction, 
that he admired the stupidity of the world in being So 
long deluded by them: that he rejected the mystery 
of the Trinity as unworthy of refutation; and scoffed 
at the incarnation of Christ, saying, that a Thean- 
thropos, or God-man, was as great a contradiction 
as a hirco-certus, or goat-stag, or that a quadraium 
was a rotuntfumz that he laughed at the doctrine of 
redemption: that he said the notion of a spirit was 
a contradiction; that he cursed Christ, andargue^ 
against the being of God, maintaining, that God, ike 
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1696 World, and Nature, are all one thing; and that the 
***** World existed from all eternity: that he said the in- 
ventors of the scriptural doctrines would be damned, 
if there was such a thin* as rewards or punishments 
after this life; and that Christianity itself would soon 
be extirpated: that his impiety was so audacious, that, 
as he passed by the Tron Church in a cold night, he 
said to a companion, he could wish to warm him- 
self in a place Ezra called Hell: and, lastly, that he 
often uttered these or the like speeches within the 
last twelvemonth, without provocation, and merely 
from malice against God and Christ. 

The Court found the railing against, or cursing 
any of the persons of the Trinity, relevant to infer 
the pains of death; and the other crimes relevant to 
infer an arbitrary punishment. 

No counsel appeared for the prisoner; nor does it 
seem that one word was urged in his behalf during 
the course of the trial. Four or five witnesses were 
examined; one of them a writer in Edinburgh, the 
rest students at the University, lads from eighteen 
to twenty, or twenty-one years of age. They prov- 
ed most of the articles of the libel, with this ad* 
dition, that the prisoner said he was confident 
Christianity would be utterly extirpated by the year 
18tX). There was however a material defect in the 
evidence. The article most highly criminal, viz. 
the railing against God, and cursing our Saviour, 
was not proved at all, but was an inference drawn 
by the jury from the prisoner's cursing Ezra, and 
saying that the inventors of the scriptural doctrines 
would be damned, if there be such. a thing as dam* 
nation. 
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The jury* unanimously found the prisoner guilty 1696 
of railing against God, railing at and cursing Christy v " rv ^ 
and of the whole other articles in the libel This 
verdict the jury, even by the statute, were not warrant- 
ed to pronounce.— -The railing against God, and 
cursing Christ, ought to have been facts directly 
proved, and not inferences drawn from cursing the 
inventors of scriptural doctrines; and as for denying 
any of the persons of the Holy Trinity, it was not 
the denial, but obstinately persisting therein, which 
by the statute subjected the offender to a capital 
punishment. 

Besides these defences, had the Court been en- 
dued with the humanity to appoint counsel for the 
prisoner, it would undoubtedly have been pled for 
him, that these were rash words, drawn from him 
in the heat of controversy, which by no means co- 
incided with his serious notions; .and that he hearti- 
ly repented of the warmth which betrayed him into 
expressions so dissonant from his own sentiments, 
and so offensive to the feelings of others. Had these 
defences been offered for him, the jury could not, 
without being guilty of perjury, have convicted him 

* The following men composed the jury: James Bouden late 
barllie of Edinburgh, George Clerk (chancellor, i. e. foreman of 
the jury) late baillie there, Michael Allan, late dean-of-guild, 
Charles Chartres, late baillie, Robert Forester, late kirk-treasurer, 
Adam Brown, (clerk) late baillie, Alexander Thomson, late dea- 
con-convenor, Jerom Robertson, periwig-maker, James Maclorg, 
late dean-of-guild, Patrick Thomson, late treasurer, William 
Pattoune, late baillie, Robert Elphinstoune of Lossness, George 
Mossman, stationer, George Fullertoun. Five person summoned 
on the jury refused to attend, and were fined 100 rnerks each. 
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of obstmatety persisting to dmg the Trinity which 
*~ rr * J tht statute required* 

The Verdict was returned, and sehtenCe prbnOtffce* 
ed against the prisoner on Christmas EV6> * To )&& 
4 takeA td the Gallonr-lee on the eighth erf January 
c between th* hourfe of two add fotor iil the aftei* 
4 6oon* and to be hanged; hid body td be buffed H 
' the foot of th* gallows, and his Moveable tsiit€ fo 
* be forfeited.'^Mercy as afcleep*,- as will *3 JtisticG 
and Science; $D tb* df eadftrt sentefHce Was e^etttifd! 

* Two men were found guilty of bouse-breaking' arid fofcfcetyj 
attended with very aggravating circumstances, sofrte days before 
the prisoner. They were indulged in four weeks loftger than 
him as to day of execution. Records of Justiciary, December 2% 
16§6, J*au*f? 4; 1637. 



^ OF OTHER CRIMES AGAINST RELI- 
GION AND THE STATE* 



Trial of John Ogilvie, Jesuit, for saying of Mass, 
acknowledging tiie Pope to be Judge in Controver- 
sies of religion, and declining to answer certain 
Questions put by his Mqjesty's Commissioners, con- 
cerning the Pope's power to excommunicate Kings, 
the murder of a King excommunicated and depose 
ed by the Pope, and a Subject's being absolved 
from the allegiance due to such a King. 

JOHN OGILVIE, a Jesuit, was tried before the 16 1.5 
Magistrates of Glasgow; judges specially appointed 
for the trial by the Lords of Privy Council.* He 
was a priest equally devoid of the hypocrisy which 
characterises the most infamous, and the liberality 
which adorns the most enlightened of the clerical 
order. He possessed a considerable share of acumen 
ingenii; but his strong and clear intellect was strange- 
ly warped with bigotry. 

The prisoner was born in the north of Scotland. 

* A true relation of the proceedings against John Ogilvie, * 
Jesuit, &c. Edinburgh, printed by Andro Hart, A. D, 
This account differs little in point of fact from that published at 
Douay, the same year, from a manuscript written by the prison* 
er, and continued by his fellow captives; except that the one, 
perhaps, suppresses, and the other may exaggerate his sufferings. 

3 A 
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1615 He had been out of the kingdom for upwards of twen- 
ty years, and had returned in the month of June pre- 
ceding his trial. The public offence which he gave 
by the statutory crimes of saying mass, and of en- 
deavouring to make converts to the Catholic religion, 
was aggravated by intemperate expressions of religi- 
ous zeal; and as the prisoner had been lately in Eng- * 
land, his indiscreet language, joined to the recent 
conspiracy of the gun powder treason, and the gen- 
eral odium which Papists laboured under, afforded 
a pretext to the abettors of kingly tyranny and of 
reformed zeal to insinuate, that the prisoner might 
be embarked in some desperate enterprise. 

Many priests had, of late, smarted under the rod 
of justice;* but the crown of martyrdom was reserv- 
ed for the prisoner. William Murdoch, in particu- 
lar, for the crime of saying mass, had been sentenced 
to stand on the pillory, at Edinburgh, two hours, in 
his pontifical robes; then a fire to be kindled, and 
his robes and instruments of worship to be burned; 
and the priest to be transported and banished his Ma- 
jesty's whole dominions for life, never to return un- 
der pain of death. 

The prisoner was apprehended by order of the 
Archbishop of Glasgow, (for in that city he chiefly 
sculked) on the 4th of October, 1614, and was next 
day examined before his Grace and the Bishop of 
Argyle, and six other persons of note. He was re- 
tjuired to take an oath, that he should tell nothing 
but the truth, in so far as should be demanded of 
him. He replied, that he would take it, with an 
exception to any articles that should affect his own 

■ - * Records of Justiciary, 25ih September, 1607. 
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Efe and fortune, or tend to criminate others. Be- 16 1 A 
ing answered,that every question which could befpro- 
posed to him, must concern some of these articles. 
He took the oath, with this reservation, that, when 
he found a question impertinent, he would either say 
nothing, or declare simply, that he would not tell* 
He was interrogated accordingly; but nothing mate* 
rial could be drawn from him: for, whatever indis* 
cretions escaped him, he resisted with a fortitude 
which does him infinite honour, every menace with 
which his inquisitors endeavoured to extort from him 
a discovery of the persons who had incufred a penal- 
ty by harbouring him. He was remanded to prison, 
and loaded with heavy irons. 

He was afterwards brought to Edinburgh, and ex- 
amined afresh before a hew set of commissioners; 
but, as either his innocence, or his caution, screened 
him from a declaration of a criminal tendency, he 
was threatened with the torture; and he declared his 
readiness to suffer whatever torments they should be 
pleased to inflict. But some person whom (I sup- 
pose) long practice had taught to tread with caution' 
the paths of iniquity, advised, that instead of assail* 
ing the prisoner with acute torments, they should 
keep him for some nights without sleep, as being the 
surest means, if not of staggering his resolution, at 
least of undermining his judgement. This happy 
device was followed to such an extent, that accord- 
ing to the prisoner's account,* he was kept from sleep 
for eight days and nine whole nights, by the thrust* 

* Relatto Incarceration!* et Martyrii P. Joannis Ogilbei, &c. 
&c. Duaci, typis viduae I*aurentii Keilarai sub signo Agni fa*- 
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1613 fog of needles and pins into bis flesh; which had such 
an effect upon him, that he hardly knew what he 
either said or did, and often could not recollect so 
much as what town he was in. He relaxed so far as 
to name some of the persons who harboured him; 
and the commissioners flattered themselves he would 
become sufficiently pliable. In the mean time, upon 
the approach of the Christmas holidays, the Arch- 
bishop of Glasgow returned to his diocese, and took 
his prisoner "along with him, lodged him in his house, 
and entertained him well.* In the beginning of 
January, ncto commissioners were appointed to take 
the prisoner's opinion on certain special interrogator 
ries propounded by his Majesty. To th6se he an* 
swered in substance, declaring, * That he thought 

* the Pope had a right of jurisdiction over the King 
4 in spiritual affairs; but that the prisoner was not 

* bound to declare his opinion as to temporal, except 
' to the Pope, or those authorised by him; that the 
« Pope had authority to excommunicate the King, or 
€ any person who had been initiated into Christianity 

* by baptism; that, as to the Pope's haying a right tq 
< depose an excommunicated Prince, or to absolve 
•his subjects from their allegiance^ or whether it 
' were lawful to kill such a prince, he was not bound 

* to declare his opinion/^As if this declaration was 
pot sufficiently disgusting to the dainty palate qf 
the British Solomon, the prisoner volunteered in 
gdding, that he condemned the oaths of supremacy 
and allegiance, as put in England, insisted that this 
§bould be inserted as part of his declaration, and sub* 



* Relatio Incspceratiopis, &c. 
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scribed the whole, 4 Johannes Ogilveus, Societatis 1615- - 
- « Jem: 

Nothing more was wanting to accomplish his de- 
struction. The virtuous and learned Sir Thomas 
More had fallen a sacrifice about eighty year* before, 
to % capricious tyrant, by saying, that a question re- 
lating to the supremacy was like a two-edged sword; 
if one answered the one way, it confounded the soul; 
if the other, it destroyed the body. The prisoner 
. went much further; he vehemently persisted in has 
declaration, notwithstanding the endeavours of the 
King's commissioners to prevail on him to soften k; 
and an order from his Majesty to the Lords of the 
Privy Council was received, commanding them to 
bring him to trial. 

He was accordingly indicted upon three statutes, 
viz. James I. Pari. 3. chap. 48.; James VL Pari. 8. 
C 1129. and Pari. 18. c 1. But although the indict- 
ment set forth, with manifest falsehood, that the first 
of these acts was guarded with the pains of treason; 
and, although the last of them contains Xfe unparatteU 
ed absurdity qf 4 annulling and rescinding every thing 
* done, or hereafter to be done, in prejudice qf the royal 
' prerogative, in any tmc bygone or to come; 9 yet nei- 
ther of them could have served to condemn the pri- 
soner, they being declaratory,lbut not penal acts; for, 
although they declared the King's power in all cases, 
and over all persons, they had no penal sanction 
whatever annexed to the breach. The statute James 
VL Pari. 8. c. 129* was not so favourable for the 
prisoner. It confirms the royal power over all per- 
sons, and in all cases, spiritual and temporal; and 
glares the King and his Privy Ckraocil to be com? 
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petent judges to all persons, in all matters, ' concern- 
' ing which they should be apprehended, or charged 
4 to answer such things as should be inquired of 
' them. And that none , apprehended or charged to 
€ that effect should decline the authority of the King 
€ or his Council under pain of treason.' This statute, 
broad as it is, could not have affected the prisoner's 
life, had not a false construction been put upon it; 
by comprehending under it not only those who, 
when called before the King and Council, declined 
their jurisdiction, but also those wlio declined to answer 
every impertinent or insiduous question tfiat possibly 
might have involved themselves in the acknowledgement 
of a capital crime. This construction the King's 
Counsel does indeed put upon the statute, in the 
course of this trial. I apprehend that the words of 
the act, which, it must be confessed, are obscure 
and ambiguous, do not warrant it. If they do, I 
have only to observe, that to oblige a person to an- 
swer, under pain of death, to an interrogatory which 
may affect his own life, is, perhaps, the greatest pitch 
of tyranny and iniquity that any legislative body 
ever attained. 

The indictment proceeds to charge, that, notwith- 
standing these statutes, the prisoner had renounced 
his natural allegiance, and had endeavoured, by con- 
ferences, enticements, mass-saying, and other crafty 
means, not only to corrupt his Majesty's subjects in 
religion, but also to pervert them from their duty to 
their Prince, till he had been discovered and appre- 
hended by the Archbishop of Glasgow.— His declar- 
ation of the 18th of January is then founded on; and 
jnany big sounding words follow, 6 That the prisoner 
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c was guilty of most damnable high treason, in not an- 1615 
* swering, acknowledging, 9 &c, &c. Towards the S *^ %J 
conclusion, the libel sets forth his Majesty's great 
reluctance to apply the severities of the law to the 
sayers and hearers of mass, and his gentleness to- 
wards such offenders, in only punishing them by 
imprisonment and banishment, of which the pri- 
soner had experience in the fate of his own accom- 
plices; but that he, by the three last articles in /us de- 
claration, showed a professed purpose to effect the 
destruction of his Majesty's person and government; 
by all which, he had committed heinous and unpar- 
donable treason. 

The Archbishop of Glasgow, James Marquiss of 
Hamilton, Robert Earl of Lothian, William Lord 
Sanquhar, John Lord Fleming, Robert Lord Boyd, 
and Sir Walter Stewart, were assessors to the Court; 
and Sir George Elphingstone of Bly theswood was the 
chancellor of a very respectable jury. The indict- 
men, the statutes, and the prisoner's declaration, 
being read over, the Advocate-depute addressed him 
in a speech, telling him, that he was not prosecuted 
for saying mass, nor for seducing the people to Pop- 
ery, nor for any thing that concerned his conscience^ 
but for declining the King's authority, and main- 
taining treasonable opinions, as, 4 the statutes libelled 
€ on made it treason not to answer tlie King or his 
c council in any matter which should be demanded?* 

* It is somewhat remarkable that the son or grandson of Ed- 
monston of Dnntreath, one of the jurymen who convicted the 
prisoner, was fined by the Privy Council in 9000 merks, for re» 
faring to answer upon oath, whether he had harboured one Form 
ester % a JUld preacher, tohf u>as under sentence of banishment, Sec; 
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1615 Thi6 conscientious harangue being finished, the 
prisoner was allowed to state objections, if he had 
any, why the persons named should not pass upon 
his jury. To this he made answer, that * the jury- 
4 men were either friends to his cause, or enemies; 
1 if enemies, they could not be admitted upon his trial/ 
4 tfJriendSy they sliould stand prisoners at the bar 

* with him. 9 This ridiculous objection being over- 
ruled, and the indictment, the statutes, and the 
prisoner's signed declaration upon the interrogato- 
ries propounded by the King, being again read over, 
the prisoner, who had no counsel, was desired to 
say what he could in his own behalf. This the un- 
happy man performed to a title, in a speech replete 
With imprudence, extravagance, and bigotry, de- 
claring, * that he repented of nothing but not hav- 

* ing been busy enough in making converts; and 

* that if all the hairs in his head were priests they 
4 should all come into the Kingdom. 9 The Arch- 
bishop then addressed the jury; and the King's coun- 
sel finished the whole, by protesting for an assize of 
toilful error if they should acquit the prisoner. 

The prisoner was served with his indictment in the 
last week, and was brought to trial on the last day 
of February. The jury being inclosed, returned to 
the Court, which continued sitting, a speedy and 
unanimous verdict, finding the prisoner guilty of 
the whole treasons libelled. He was sentenced to be 
taken immediately from the Court to the place qf ex- 

June SO, 1681.; FonntaiohalTs Decisions, p. 1*5. Now, refut- 
ing to answer upon oath was the only crime which wa* proved 
against the prisoner OfUvje, 
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coition, and there to be hanged and quartered. He \6\5 
then cried out, 4 God have mercy upon me! If there v ' y ° 
* * be here any hidden Catholics* let them pray for 
* me; but the prayers of heretics I will not have/ 

After a short interval allowed for penitence and 
prayer, (perhaps also for erecting the scaffold) he 
was hanged that same afternoon, but the quarter- 
ing was dispensed with. 



A few months after, William Sinclair, advocate, 
Robert Wilkie, brewer, and Robert Cruikshanks, 
stabler in Edinburgh, were tried before the Court of 
Justiciary for resetting,* that is, giving meat and 
lodging to the above John Ogilvie and another Je- 
suit priest. They were convicted; and by express 
warrant of his Majesty were sentenced to be hanged; 
but by a posterior warrant the sentence was changed, 
into perpetual banishment. 



Mr. John Wallace for saying of Mass, being habit 
and repute a Popish Priest, and refusing to take 
the Formula. 

penal laws against Papists had amounted to a 1722 
most sanguinary pitch of persecution; but, as in y ^ >rJ 
most cases where the punishment bears no propor- 
tion to the offence, the humanity of mankind is un- 
willing to furnish the public prosecutor with evi- 



# Records of Justiciary, July 14, August IS, and 30, 1615. 
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; ctence, so, in the crime of Popery, the state had to 
enact a law for ascertaining a proof of the offence. 
By this law it was declared, that any person who 
was habit and repute,* that is, generally holden and 
deemed to be a Popish Priest, and who should re- 
fuse to take a formula therein prescribed, should be 
banished for life, never to return under pain of 
death. By the same law, the being found in a 
chapel where there were altar and mass-book, &c. 
subjected the person so found to perpetual banish- 
ment. Papists, or those refusing to take the for- 
mula, by this statute, are likewise declared incapa- 
ble of all succession whatever; the same to devolve 
upon the next Protestant heir. And those who apos- 
tize from 4 tlte true Protestant religion,* by profess- 
ing the Popish, are also declared to forfeit their 
whole heritable estate to their next Protestant 
heir* 

Upon this law Mr, Wallace was indicted.f It was 
charged against him, that the magistrates J of the 
Canongate, a suburb of Edinburgh, had sent a parcel 
of soldiers into the house of Elizabeth, Duchess Dow- 
ager qf Gordon on the 29th of April last, which, by 
the bye, was a Sunday; that the soldiers there ap- 
prehended the prisoner when he was about to say 
mass; and that he refused to take the formula when 
tendered to him. He and his surety had granted a 
bail-bond of a thousand mtrks Scots to stand trial; 

* William, parliament 1st, sess. 8. c. 3. A. D. 1700. 
+ Records of Justiciary, August 23, 1722. 
X These magistrates were entitled to a reward of 500 merks 
Scots for seizing a priest. 
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but, as he failed to appear, the bail-bond was forfeit- 1722 
ed, # and sentence of outlawry was pronounced a- V ^ V%J 
gainst him* 

It aggravates not a little that contempt, mixed 
with horror, which ought to be entertained of cer- 
tain parts of our penal law, that by the unrepealed 
statute upon which the prisoner was condemned, no 
parent can put his child to an eminent master in rid* 
ing, fencing, music, French, or Italian, (for such are 
mostly Papists) but he must incur a penalty of 500 
merks for each offence, which 4 may be pursued for 
« by any Protestant subject, and upon conviction shall 
* pertain to the pursuer for his reward. 1 * What 
heightens the absurdity is, that one of those mas- 
ters thus forbidden by statute to teach, has a royal 
bounty of j£200 a year for teaching.-^-The trumpet 
of sedition and fanaticism, blown by the foul breath 
of ignorance against the repeals of those penal laws; 
the dismal consequences of the blast; the guilt which 
those trumpeters incurred; and the disgrace which 
they have brought upon this country, will not be 
purified by many lustrums of liberal science. I shall 
make no farther commentary upon this statute, and 
this prosecution, but that it should teach a little 
moderation of language to that class of people which 
upon every occasion launches forth its undistinguish- 
ing applause, upon the principles of liberty which 
Sowed from the glorious Revolution; and the prin- 
ciples oi toleration, so congenial to the meek spirit 
of the Reformed Religion, 

* So late as April 25^-1755, Alexander McDonald, a Popish 
priest, by the toay of favour and clemency, was banished Scotland 
fog )ife, having refused to tafce the forriuila,. 
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Sir James Ker for celebrating clandestine and ir* 
regular marriage. 

> Sir James Ker in Old Roxburgh was deposed from 
the office of a clergyman on account of misbehaviour, 
in November, 1583, and was excommunicated on 
the 26th of May after. 41 He continued notwithstand- 
ing to celebrate marriage and the sacrament of bap- 
tism. For these offences he was tried on the 18th 
of June, 1590, on an indictment, ' for lying under 

* the horrible sentence of excommunication, separ- 
' ate from the suffrage and prayer of the Kirk, and 
' merit of the blood of Christ, to the damnation of 

* his soul, continually from the 26th day of March, 
' 1584: that although he, for misbehaviour, had 
' been deprived of the clerical function in the month 
« of November, 1583, he continued notwithstanding 
« to abuse the sacraments, by marrying\ sundry per* 
' sons, and baptising qf children. 9 

The prisoner came in the King's will, i. e. sub- 
mitted to his Majesty's pleasure, which the King's 
Advocate declared to be, that the prisoner should 
stand two hours at the Cross with a paper in his hat 
denoting his crime; and that he should not commit 

* Records of Justiciary, June 18, 1590. 
f The Advocate was here a little out in his divinity. It is 
an apt illustration of the nicety of the dispute between the Rom- 
ish and Reformed Churches concerning the number of the sacra- 
ments, and of the iniquity of annexing rigorous punishment to 
a difference of religious opinion, that the King's Advocate, in a 
criminal libel, should fall into the mistake of stating the celebra- 
tion of irregular marriage as the abuse of a sacrament 
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the like transgression again under pun of death. — 1590 
Let us compare this sentence with that which was 
pronounced in the following trial, in a more en- 
lightened age, and under a more free government. 



John Connochar for celebrating clandestine and ir- 
regular marriage. 

John Connochar was a nonjuring clergyman of 1755 
the Episcopal Church of Scotland. His residence in 
a wild district of the Highlands, where there was 
not within many miles a man of his knowledge and 
learning, gave him a degree of consequence to which 
his irreproachable morals and unaffected piety added 
singular importance: but his virtues were poisoned 
by his attachment to an unfortunate family; and 
the eminence of his situation and character, which 
in better times would have commanded felicity, 
served only to attract the fire of political vengeance. 
He was marked out as a victim whose ruin was to 
confound the remains of a vanquished party. 

The gentry in the North of Scotland professed 
almost universally the Episcopal or Popish religion; 
and meeting-houses were tolerated where public 
worship was performed according to the liturgy 
of the Church of England. But, on the extinction 
of the rebellion 1745, Government thought proper 
to make an indirect acknowledgement of the King's 
title to the throne, in the most solemn addresses to 
God, an indispensible part of the formula. It com- 
manded all Episcopal clergymen, at every time they 
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1755 celebrated public worship* before more than five 
y ^ rKj person, to pray for the King and royal family by 
name. As the gentlemen in that part of Scotland, 
, for the most part, were attached to the house of 
Stuart, the act met with no other obedience than by 
many peoples absenting themselves entirely from 
Church* Still however many devout persons per- 
formed a duty which they thought acceptable to 
God, at the risk of incurring the vengeance of their 
temporal sovereign. Various prosecutions were ac- 
cordingly instituted for this offence; and of these, 
the most remarkable was that against the prisoner. 

At the distance of nine years after the extinction 
of the rebellion, he was apprehended in his own 
house by a party of soldiers, on a day, (30th of Ja- 
nuary) upon which it was to be expected that he and 
his hearers would be engaged in their forbidden wor- 
ship.! The warrant for his commitment proceeded 
upon a petition from his Majesty's Advocate to the 
Lords pf Justiciary, setting forth, that Mr. Conno- 
char without having letters of orders in terms of 
law, and without having taken the oaths to govern* 
ment, had presumed to officiate as a minister, by 
praying and preaching, and administering the sacra- 
ments; also, that his sermons were calculated to sow 
sedition, and to excite disaffection* 

The prisoner having applied to the Lord Justice 
Clerk to be admitted to bail, his request was grant- 
ed: but, in the mean time, he was detained in vir- 
tue of a new warrant of the Court of Justiciary, pro* 

* George II. an. 19. cap. 38. 
f Januarj 30th, 1750. Scots Magazine, vol 17. p. 207. . 
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eeeding upon a new petition from the! Lord Advo 1755 
cate, setting forth, that besides the . offences for 

~ which the prisoner was at first incarcerated, he was 
also to be tried on the statute of Charles II. against 
celebrating clandestine or irregular marriage.— It 
must be observed, that, by the former of these acts, 
the prisoner for the first offence could only be sub* 
jected to six months imprisonment, but by the latter 
he might be condemned to perpetual banishment* 

A fresh bail-bond being offered, the prisoner was 
released on the 27th of February; and, on the 10th 
of April, he was brought to trial before the Circuit 
Court of Justiciary at Inverary: a district, where the 
attachments of the people, and the fate of Stewart 
of Aucharn, who was capitally convicted some time 
preceding, left no reason to dread that the jury 
would make any great stretch to acquit the prisoner. 
He was charged with two offences; the celebrating 
of marriage without being lawfully authorised by 
the established Church of Scotland, or by any other 
legal authority; and celebrating of it in a clandestine 
and disorderly way, contrary to act Charles IL Par* 
Sess. 1. c. 8*. 

It was pled for the prisoner, that the statute li+ 
belled on * had been established directly with a view 
to support Episcopacy against sectaries; therefore, to 
turn it as an engine of destruction against that reli- 
gion which it was meant to protect, was totally to 

* invert its purpose:—- That all the acts in favour of 
Episcopacy had been abolished by William and Mary, 
v ... 

# Records of Western Circuit Court of Justiciar ^TuAflgl- 
1765. Scott Magazine, vol, 17. ^ 50^>^ 
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1755 Pari. 1. Sess. 1- c. 5. That it behoved Episcopacy 
either to be the established religion or not. If it was 
the established religion, the Priest could not be con- 
demned as unqualified to celebrate marriage. If it 
was not the established religion, it must be ranked 
among the sects of nonconformity; and even in that 
case, the clergyman was equally safe; for all laws 
against nonconformists were repealed by act 1690 r 
c . 27.— This construction of the statutes was con- 
firmed by the universal sense of the nation; for, 
although thousands of marriages had been cele* 
brated, not only by Episcopal clergymen, but by 
dissenters of all sorts, no prosecution had ever been 
brought on this branch of the statute alone: nay, so 
little was our law scrupulous as to a clergyman, the 
celebrator of a marriage being ordained by the e* 
stablished church, that a valid marriage might be 
pronounced by any civil magistrate: indeed, the 
ceremony of marriage is totally unessential to its 
validity. 

As to the second offence charged against him, the 
celebration of marriage, in a clandestine and disor- 
derly way, it was proved on behalf of the prisoner, 
that the parish-church in which he lived, as well as 
the next parish, had been forsome time vacant; so that 
in the district where he lived, there was no clergy* 
man but himself, in a space of twenty miles: that he 
had been scrupulously anxious to celebrate marriage 
in the most regular manner, both as to the essential 
and ceremonial parts of the contract: that when, by 
the want of public worship in the parish-church, the 
ceremonial part, viz. the publication of the banns, 
could not be performed, he made the beadle pro* 
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claim them before witnesses at the church door; and, 1755 
a* to the essential, he instructed, that when he cele- 
brated marriage, it was always with the consent of 
the friends of both parties. Nay, that he had re- 
fused to celebrate a marriage in a clandestine man- 
ner, although ten guineas had been offered as an in- 
ducement. 

Notwithstanding these arguments, the Court found 
the first, as well as the second article of the indict- 
ment, relevant to infer the pains of law. 

The counsel for the prisoner reminded the jury, 
that notwithstanding the interlocutor of the Court, 
they were entitled, if they thought proper, to acquit 
the prisoner of both charges. But lest the fountain 
of justice should purify the stream of political ven- 
geance, it was observed from the bench, that the 
jury could have no room for doubt; and tliat nonjur- 
ing Episcopal clergymen of the prisoner's activity, 
were dangerous to the present happy establishment. 
The jury*found the prisoner guilty; but, in respect 
of certain alleviating circumstances, recommended 
him to m&ey.— He was condemned to perpetual 
banishment, never to return under pain of death. 
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Mr. Daniel Taylor, and twenty-four other Preachers 
qfthe Episcopal Communion in Edinburgh, Mr. Ar- 
thur Miller, Preacher in Leith, and Mr. Robert 
Colt, and Mr. James Hunter, Musselburgh, for 
Preaching to an Episcopal Congregation, without 
Letters of Orders from a Protestant Bishop; and 
"Without Praying for King George by name. 



1716 His Majesty wrote a letter* to the Lords of Justi- 
^^-dary on the 12th of May, 1716, setting forth, that 
he understood there were meeting-houses in Edin- 
burgh, and other parts of Scotland, where divine 
service was performed without praying for the King 
and Royal Family; and requiring their Lordships t 
' to give strict orders for shutting up all such meet- 
' ing houses/ and for proceeding against offenders 
in time coming. 

The Lords Sent an answer to Mr. Secretary Stan- 
hope, representing their alacrity in ordering prose- 
cutions against such offenders; but, as to shutting 
up such meeting-houses, they observed, ' We are 
' humbly of opinion, that our forms do not allow 

* such summary procedure till after trial and convic- 

* tion by due course of law/ Even then, their Lord- 
ships suspected they were authorised only to exact 
the penalties prescribed by law; but not to shut up 
the meeting-houses. The Lords, at the same time, 

* The letter is subscribed 1 Gkorcb R.' and countersigned by 
Mr. Secretary Stanhope. 

f Records of Justiciary, May 18, and 21. June 11, 18, and 
28. December 31, 1716; February IS. June 19, 1717. 




AND THE STATE. 



387 



ordered the Crown lawyers, with all diligence, to 1714 
prepare indictments against all Episcopal ministers c " vV 
guilty of this offence. 

The prisoners were accordingly served with an in« 
dictment, setting forth, that a statute of Queen Anne 
was enacted for preventing disturbance to those of 
the Episcopal communion in Scotland: that this sta- 
tute specially provided, that no person should pre* 
sume to officiate as a pastor in such congregation, 
without having previously lodged with the justices 
of peace letters of orders from a Protestant Bishop; 
and without also praying in express words, some 
time during the service, for * her most sacred M<fr 
*jesty Queep Anne^ and the most excellent Princess So* 
' phia, Electress and Duchess Dowager of Hanover , 
* while living:'* ThSt notwithstanding the demise of 
the late Queen, these clauses remained perpetual con- 
ditions; and that by an order of the Regency, Augn 
ust 1st, 1714, the clergy were required to pray in 
express words for his most sacred ' Majesty King 
' George:' that nevertheless the prisoners had pre* 
sumed to celebrate the Episcopal worship without 
letters of orders, which was contrary to the establish -r 
ment of the Church of Scotland, as settled by act of 
Parliament, and ratified by the Union; and thafi 
they had also neglected to pray for King George: 
for which transgressions the prisoners ought to be 
punished in terms of the act. 

Informations were lodged for both parties; but, 
as the arguments for the prisoners were over-ruled, 
most of them to save trouble to the Court cosfessecj 



Statute 10th Anne, cap. 7. 
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1716 both charges. The whole of the prisoners except 
v-r,rs/ one who had produced letters of orders from an ex- 
auctorated m Scottish Bishop, were debarred from 
preaching till they .should produce letters of orders 
in terms of the act; and twenty-one of them were 
fined £20 Sterling each, half to the informer, and 
half to the poor of the parish; a sentence palpably il- 
legal; for, as this pepal statute annexed the penalty 
of £%Q to the not praying for Queen Arme % while 
Uving\ it was repugnant to every rule of law, to e- 
very principle of liberty, to extend the penalty to 
the not praying for King George after she was dead* 
As the Court had omitted to grant letters of horn* 
ing, f his Majesty's Advocate, about six /months af- 
ter, prayed the Court for letters of horning, seeing 
no informer would apply; and they were granted ac- 
cordingly for £10 against each of these person?, to; 
be paid to his Lordship as informer. 

About the same time, a petition was presented to 
the Court by the magistrates of Edinburgh, setting 
forth, that their Lordships, by their sentence of the 
£8th of June* had commanded all sheriffs and magis- 
trates of boroughs to prevent those clergymen from 
officiating within their districts; that however they 
had now produced their orders, which were registered 

* An objection was stated before the magistrates of Edinburgh, 
tp the letters of orders of Mr. Greenshiels, as granted by an ex? 
auctorated Bishop. The objection was sustained by the magi- 
strates, and afterwards by the Lords of Session; but the decree 
was reversed on appeal. Journal of the House of Lords, March 
1, 1710. 

f A form of the law of Scotland, necessary for distraining 
the person and goods of a debtor* 
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as the statute directs; that the Lord Advocate had 
delivered a message to the magistrates from his Royal v ^ v ° 
Highness the Regent, signifying his opinion that 
they had been remiss in executing the sentence of 
Justiciary, and his expectation that they would pay 
more zealous attention to carry it into execution: and 
the magistrates being at a loss how to proceed, in 
respect of the letters of orders being produced, crav- 
ed the directions of the Court* Their Lordships re- 
turned an answer to the petition of the magistrates, 
dark and equivocal as the Sybillirte Oracles, import- 
ing (hat the process was ended; that they could not 
alter their own sentence, 4 and the said Lords look- 
* ed on the said sentence as containing a full warrant 
< for the execution of the same/ — I apprehend that 
the Lords of Justiciary and the magistrates of Edin- 
burgh had reciprocally endeavoured to devolve on 
each other the odium of the people for executing of 
the sentence, or the indignation of the Prince for 
not executing of it. It appears that the shutting up 
of meeting-houses was by no means rigorously en- 
forced; for I find several of those very clergymen 
within a few months again convicted for the same 
offence. Indeed, the criminal records, for some y eaf s 
after this, are in a manner engrossed with prosecu- 
tions against Episcopal Nonjurors. 
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1588 WlTCHCRAFT first made it appearance in our 
k ^* J criminal code, at a time when the broaching of a 
new set of religious notions excited a passionate de- 
sire for the attainment at extraordinary purity and 
strictness in doctrine and in morals. Shortly before 
the Reformation was established by law, an act was 
passed, annexing a capital punishment to the prac- 
tising of sorcery, or consulting with witches.* From ! 
the words of this act, which are not a little ambigu- 
ous, there is reason to suspect that the Legislature 
did not believe in sorcery; and that the punishment 
provided by the statute was annexed not to the crime 
of witchcraft, but to the impiety and blasphemy of 
pretending to, or believing in, such supernatural 
powers. 

Alison Pearson. 

Alison Pearson in Byre-hills, Fifeshire,f was con- 
victed of practising sorcery, and of invoking the 
devil, She confessed that she had associated with the 
Queen of the Fairies for many years 9 { and that she 
had friends in the Court of Elfland, who were of 
her own blood. She said that William Simpson, late ^ 
the King's smith, was, in the eighth year of his age, 

• Mary, Pari. 9. c. 78. A. D. 1563. 
f Rec. of Jwt. 18th May, 1588. 
$ In the original it is Queen of Elfland. 
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carried off by an Egyptian to Egypt, where he re- 158$ 
znained .twelve years; and that this Egyptian was a 
giant: that the devil appeared to her in the form of 
this 'William Simpson, who was a great scholar, and 
a doctor of medicine, who cured her diseases: that 
he has appeared to her, accompanied with many men 
and women, who made merry with bagpipes, good 
cheer, and wine: that the good neighbours* attended, 
and prepared their charms in pans over the fire; that 
the herbs of which they composed their charms, were 
gathered before sunrise; and that with these they 
cured the Bishop of St. Andrews of a fever and flu*. 
She underwent all the legal forms customary in cases 
of witchcraft, i. e. she was convicted and condemn- 
ed, strangled and burned. 

Janet Grant and Janet Clark. 

Janet Grant and Janet Clarkf were convicted of 1590 
bewitching several persons to death, of taking away 
the privy members from some folks, and bestowing 
- them on others, and of raising the devil. 

John Curmnghame. 

It was proved against John Cunninghame, that the 
devil appeared to him in white raiment,! and pro- 
mised, that, if he would become his servant, he 
should never want, and should be revenged of all his 
enemies: that he was carried in an eestacy to the kirk 

* Good Neighbours was a term for witches. People were afraid 
to speak of them opprobriously, lest they should provoke their 
resentment. 

f Records cf Justiciary, 7th August, 1590. 
% Ibid. 26th December, 159a 
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1590 of North Berwick, where the devil preached to him, 
and many others, bidding them not spare fa do evil, 
but to eat, drink, and be merry; for he should raise 
Stem all up gloriously at Ac Last Day: that the devil 
nude him do homage, by kissing his ***** That 
he (the prisoner) raised the wind on the King's pass- 
age to Denmark: that he met with Satan on the 
King's return from Denmark; and Satan promised to 
raise a mist, by which bis Majesty should be thrown 
upon the coast of England; and thereupon threw 
something like a football into the sea, which raised a 
vapour. 

Agnes Sampson. 

Agnes Sampson in Keith,f a grave matron-like 
woman, of a rank and comprehension above the 
vulgar, was accused of having renounced her bap- 
^ tism, and of having received the devil's mark; of 
v raising storms to prevent the Queen's coming from 
Denmark; of being at the famous meeting at North 
Berwick, where six men, and ninety women, witch- 
es, were present, dancing to one of their number, 
who played to them on a Jew's harp. It was charged 
in the indictment, that the devil was present at this 
-meeting; and started up in the pulpit, which was 
hung round with black candles: that he called them 
all by their names, asked them, If they had kept 
their promises, and been good servants, and what 
they had done since the last meeting: that they open- 

f Ree. of Just. Jan. 27, 1590. A story is told of this woman 
in Spottiswood's Hist. p. 383. which is nowise confirmed by the 
record. His" fable is absurd; and seems to have been invented 
by some zealous believer in the divine right of Kings. 
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fed up three graves, and cut off the joints from the 1590 
dead bodies' fingers, and that tfie prisoner got Jbr her 
share two jomts etnd a winding sheet, to make powder 
qfto da misckief:* that the devil was dressed in a Mack 
gown and hat; and that he ordered them to keep 
his commandments, vrhich were to do alt the ill they 
could, and to km his *»**. 

Eupkan M'Calzeane. 

Euphan NfCabeane was a lady possessed of a con- 1591 
sideiable estare ia her own right. She was the 
daughter of Thomas M'Calzeane Lord CUftonh&lt, 
one of the Senators of the College of Justice, whose 
death ia the; year 1581, spared him the disgrace and 
misery of seeing his daughter fell by the hands of 
the executioner. She was married to a gentleman 
of her own name, by whom she had three children. 
Sive W3S accused of treasonably conspiring the King's 
death by enchantments;! particularly by framing a 
, waxen picture of the King; of raising tsorms to hin- 
der hi& return from Denmark; and 1 of various other 
articles of* witchcraft. She was heard by counsel* in 
her defence; was found guiky by the jury* which 
consisted of landed gentlemen of note; and her pun- 
ishment was stUl severer than that commonly inflict- 
ed on the Wey ward Sisters-, — she waa burned alive* 
and her estate confiscated. Her children, however, 
after being thus barbarously robbed of their mother, 
were restored by act of Parliament} against the for- 
feiture; The act does not say that the sentence waa 
unjust; but that the King was touched in honour and 

f Records of Just. 8th May, 1591. 
t Unprinted Acts, A. D. 1592. No. TO. 

six 



3B4 



WITCHCRAFT 



1591 conscience to restore the children. But to move the 
wheels of his Mqjesty's conscience, the children had 
to grease them, by a payment of five thousand merks 
to the donator qf escheat* and by relinquishing the 
estate of CHftonhall, which the King gave to Sir 
James Sandilands of Slamanno. 

As a striking picture of the state of justice, hu- 
manity, and science, in those times,t it may be re- 
marked, that this Sir James Sandilands, a favourite 
qftlie King's, (* ex interior e prindpis JamUaritateJ ) 
who got this estate, which the daughter of one Lord 
of Session forfeited, on account of being a witch, did 
that very year murder another Lord of Session in 
the suburbs of Edinburgh, in the public street, with* 
out undergoing either trial or punishment. 

Patrick Laurie. 

603 Among many acts of witchcraft for which Patrick 
Lawrie was committed to the flames, there were his 
consulting with, and receiving from the devil a hand 
bdt;{ in one end of which 4 appeared the similitude 
' offourfngers and a thumb, not far different Jrom the 
€ claws of tJie Devil; 9 — his bewitching Bessie Sands's 
corns, and taking the whole strength and substance 
out of them for ten years successively; — his enchant- 
ing certain milk cows, which thereby, instead of 
milk, yielded nothing but blood and matter; — and 
his curing Elizabeth Crawford's child, which, for 
eight or nine years, had been afflicted with ari incier* 
able disease. 

* He who obtains a gift of the forfeiture, 
f Johnstoni Historia Return Britonnicarum, p. 172. See also 
p. 17*. of this work. 

X Records of Justiciary, July 23, 1605. 
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Margaret Wallace; 

Margaret Wallacef was tried before the Circuit 1620 
Court of Justiciary. The Duke of Lennox, the Arch- K ^ vxj 
bishop of Glasgow, and Sir George Erskine of In* 
nerteil, sat as assessors to the judges, and an eminent 
counsel was heard in behalf of the prisoner. She 
was accused of inflicting and of curing diseases by 
inchantment; but it was not specified what spells she 
employed; It was libelled against her, that on being 
taken suddenly ill she sent for one Christian Graham, 
a notorious witqh, who afterwards suffered a capi- 
tal punishment, and that this witch transferred the 
disease from the prisoner to a young girl: that the 
girl being thus taken ill, her mother was advised . 
by the prisoner to send for Christian Graham, 
who answered, that her confidence was in God, and 
she would have nothing to do with the devil or his 
instruments: the prisoner replied, that in a case of 
Ms sort Christian Graham cqujd do as much as God 
himself; hnd that without her aid there was no remedy 
for the child: but the mother not consenting, the pri- 
soner without her knowledge^sent for Christian, 
who muttered words, and expressed signs, by which 
she restored the child to health, &c. Her counsel 
urged, that the indictment was by much too generak 
that it ought to have been specified, not simply that 
she did enchant, but also by what kind of .spells 
she performed her incantations: that supposing Chris- 
tian Graham to have been a witch, and that the pri- 
soner when taken ill consulted her,, still he was en- 
titled to plead that the prisoner consulted her on ac-> 

f Record of Justiciary, March 20, K>20. 
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1620 count of her medical knowledge, and not for her 
skill in sorcery: that as to the blasphemous expres- 
sions, however well they might found a trial for blas- 
phemy, they by no means inferred the crime of witch- 
craft; and he quoted many authorities from the civil 
and canon laws. He farther challenged one of the 
assizers, because one of the articles charged against 
the prisoner was her having done an injury to his 
brother-in-law. — The whole defences were repelled 
by the judges; and the jury found the prisoner guilty. 

Isobel Young. 

1629 Isobel Young in East Barns* was accused of hav- 
ing stopped by enchantment George Sandie's mill 
twenty-wine years before; of having prevented his 
boat from catching fish while all the other boats at 
the herring-drave, or herring-fishery were successful; 
and that she was the cause of his failing in his cir- 
cumstances, and of nothing prospering with him in 

* Records of Justiciary, Feb, 4, 1629. In this trial mention 
Is made of the proprietor of the cattle having applied to Lock- 
hart of Lee for the use of his curing Mane to eure the cattle, and 
that he graciously condescended to give them some water in which 
it had been dipped; and die water having (I suppose) derived 
virtue from the stone, as the Pool of Bethsaida from the angel, 
the cattle were thought to be a good deal the better.— This famous 
instrument of superstition has maintained its reputation for many 
centuries. It is said to have been brought home by Lockhart of 
Lee, who accompanied the Earl of Douglas in carrying King 
Robert the Brace's heart to the Holy Land. It is called the Lee 
Penny, \ , Besides its curing of cattle, it has another virtue, that it 
can never be lost. It is still in the possession of that ancient family, 
and people from various parts of Scotland, and even of England, 
whose cattle were infected, have made application within the:e» 
few years for water in which the stane had been dipped. 
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the world: that she threatened mischief against on* 
Kerse, who thereupon lost the power of hid leg and 

^ariti; that she entertained Several witches in her 
house, one of whom went out at the roof in likeness 
of a ca^ and then resumed her own shape: that she 
took a disease off her husband^ laid it under the barn 
floor, and transferred it to /lis nepliew, who when he 
came into the batn saw thejirlot hopping up and ddivn 
thejhor: that she used the following charm to pre- 
serve herself and her cattle from an infectious dis- 
temper, viz. to bury a white ok and a cat alive, 
throwing in a quantity of salt along with them: that 
she had the devil's mark, &c 

Mr. Laurence MacgiU and Mr, David Primrose ap* 
peared as counsel for the prisoner* Thfey pleaded, 
that the mill might have stopped* the boat catched no 

^ fish, and the man not prospered in the World, from 
natural causes; and it was not libelled by what spells 
she had accomplished them: that, as to the man who 
l?ad lost the power of his leg aftd arm, jSrtf, she ne- 
ver had the least acquaintance with him; Secondly, 
she offered to prove that he Was lame previous to the 
threatening expressions which she was said to have 
used: that the charge of laying a disease under a barn 
Jloor was a ridiculous fable, taken probably from a 
similar story in Ariostc; anc * that two years had e- 
lapsed between her husband's illness and his nephew's; 
that what the prosecutor called t/ie Devil's mark, was 
nothing else than the star* of an old ulcer; and that 
the charge of her burying the White ox and the cat,, 
was false. 

The celebrated Sir Thomas Hope, who was coun- 
eel for the prosecution, replied, that these defence* 
ought to be repelled, and no proof a#owed of them, 
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1629 because contrary to the libel\ that is to say, in other 
Crv>J words, because what was urged by the prisoner in her 
defences contradicted what was charged by the public ^ 
prosecutor in his indictment. The defences for the pri- 
soner were over-ruled.— Is it needful for me to add 

that she was convicted, strangled, and burfted? 

♦ 

This most incredibly absurd and iniquitous doc* 
* trine, of repelling defences because contrary to the 
libel; this system of legal murder was till the pre* 
sent century a received maxim of criminal jurispru- 
dence in Scotland* Thus, besides in the present, and 
sundry other trials for witchcraft, when John Young 
was accused of the murder of Archibald Reid, by a 
wound with a hanger on the shakle-bone 9 u e. the 
wrist, given about four or Jive months preceding his 
death, be pleaded, that the wrist was not one of the > 
noble parts where a mortal wound could be inflicted: 
that the indictment set forth the wound to have been 
given about four or five months preceding the death 
qf the deceased; and it was an established maxim of 
law, that if a person survived a wound forty days, his 
death must be imputed to some other cause: that 
the deceased had a complete reconvalescence, wrought 
at his usual trade of a smith, reaped his own corn, 
and gathered it in* The counsel for the prosecu- 
tion insisted that these defences should be repelled, 
in respect qf dittay t (i. e. as being contrary to the li- 
bel) and the Court over-ruled them.* When a per- 
son of the name of Mowat was prosecuted for mu- 
tilation by two gentlemen of the name of Cheyne, 
he pleaded that the wounds he gave were in self-de- 
fence. Sir Thomas Hope, Lord Advocate, who in 

Rec. of Just. July SO, 1G3CX - 
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the course of that month was appointed Lord Jut tee 1699 
General for life, opposed the defence, and insisted VyVN> 

~it should be repelled as being contrary h the libel. 
To exclude the prisoner from the benefit of his ex- 
culpatory evidence, he added another argument e- 
qually founded in good sense and equity, c that the 
c pursuer's witnesses were examined upon all pro- 
c per interrogatories offered by the prisoner, therefore 
c there was no necessity Jbr his leading other witnesses.* 
The Court repelled the prisoner's defence, and refus- 
ed to allowjhim to adduce witnesses to prove the fact*. 
When Mr. William Somerviile was tried for the mur- 
der of Elisabeth Renton, he offered in his defence to 
prove that the wound given the deceased! was not 
mortal} that she walked on the night she was wound* 
ed to her brother's house, three miles distant; that 

* she did not take her bed, but continued to work as 
a servant in her usual employments for three months* 
At last, having gone to attend in his illness her broth- 
er who died of a spotted fever, she caught the in- 
fection, and died of that disease. These defences 
however were over-ruled, were not admitted to 
proof, because contrary to the indictment, wherein 
it was expressly libelled that he gave her a mortal 
wound. 

When William Mackie was tried for killing James 
Murray in a duel, he pleaded it was in self-defence, 
for Murray had assaulted htm with a drawn sword: 
to which it was replied, that the defence could not 
be sustained because the libel expressly charged that 
they fought in consequence of previous mutual pro- 
vocation, and the defence was over-ruled. Accord - 

* Rcc. of Just. July 15, 1642. 
t M«Keszic'$ Cfuninals, tit. 22, sect. 2. 
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1999 in; to the same doctrine, 'the defence of aBbi mast 
tare been rejected by this dreadful tribunal* 

Alexander Hamilton. 

1630 Alexander Hamilton (if we may trost hi$ judicial 
Va ° rx> confession) met the devil in the likeness of a black 
mag tiding on a black herse.f Hamilton renounced 
his baptism, and engaged te become the devil's ser- 
vant from whom he received four shHKags Ster- 
ling. When: he wanted an audience of his Infernaif 
M*j$*ty, he was instructed to beat the ground tbrice 
with a ir-gtick, and say» ' Miss up Foul Thief* and 
accordingly the* devil used to obey the summons* 
wd appeared m the shape of a raven, a cat, or a dog-, 
a&d gave responses. The devil instructed him, how 
to he revenged of his enemies; also how to ewe and 
transfer diseases; and further, gatve hka & speH, by N 
which he kHIed the Lady Grmestone and her dangh* 
*ter, in revenge of the Lady's having refused him the 
loan of a mare, and having calling him nicknames. 
iwthf % He declared he had many meetings with the 
devii, Jrom whom he ante got a severe dmbbmgfor 
ml keeping m appointment. 4 

John Neil. 

Jqhfit Nsil: was charged with taking off and laying 
on diseases, the former of which he sometimes, effect- 
ed by waking the sick person's, shirt be washed in 
a south-ruling water* With giving responses con- * 

• See the perplexity, with which Sir George Mackenzie expresses 
himself upon the head' of alibi. Mackenzie's Criminal Trials, tit- 
22; sect. fr. 

f Records of Justiciary* January $2, 16S0. 
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ckMkg the tithfe atad taaiiritet Of people's ileith.— i6sl 
Itfith TibWihjg consultation with the dfevil,* ahd 
witches, dn CoTdiri{*hirh Lkto, HoUr to cbrhpasi the 
<feithof SfrG&^Hbttfcitf Marldfcrstoil. Tfcitthe 
result of their cteliBeratibb Was ttie getting tt» en. 
ciiahiek keadj^dl arid itofctirVg it in Sir George's stable, 
under his stohdd-Wse's martyr; also u dead hand &u 
ctidnted by the dbtil, frhith they put in Sir George's 
garden; and that by these mekris He contracted i 
grievous disease, of faliich life could rlbt bfe rtcotered. 
till the dead foal and dead hihd werfe discovered and 
Bui-nid. Sb pleading, lib derjdsitidh of ttttKesies, 
fco tdilfessioh of the pf&oiier is recdrdfeci; Hut the 
jury found the usual verdict, irid die iisbal seiitenCq 
was pronounced by the Coilrt. 

tfaiiei frown, and bikers. 

Ah act and commission bf parliament ivas passed 154,9 
on the 12th df July, And another on the fth of Aug- 
list, 1649, coiisdtutihg Sir James Melville of Raith* 
Alexander Orrock of drrdck, Robert Aytouh of Inch- 
darnie, and certain baillies of feurntisland, judges, 
with powers to try certain persons for thfe crime ojf 
witchcraft. Janet Brown was first brought before 
them. She was charged in the indictment with hav- 
ing held c a meeting 'with the devil appearing as a 
< riiah, at the back of Broomhills, who was ai a 
c wanton play With Isobel Gairdrier, eltJer, and Janet 
c Thomson; and he vanished away like a whirl wind/f 
—With having there renounced her blprism, upon 

• Rec. of JdBt. March 26th, 1631. 
f Original MSS. m possession of Major Melville of Mord$ch- 
cairnie. 

SE ' 
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1649 which the devil sealed h&r as one of his 9 by % mark on 
the right arm, into which Mr. James Wilson, mini- 
ster qf Dysart, in presence of Mr. John Clialmers* 
minister at Auchterderran, thrust a long pin qf wire 
into tfie heady and slue was insensible qf it. And the 
hke experiment war? tried in presence of Mr. Dal- 
gliesh, minister at Cramond, &c. The prisoner, and 
two other women, were convicted, condemned, and 
executed, in one day. 

Within a few days after, other three miserable 
Women arrived at the last stage of a common jour- 
ney in those days of superstitious ignorance,! viz. 
from the parson of the parish to the criminal judges, 
and from the criminal judges to the executioner. 
They were arraigned before the same tribunal, on 
the hacknied charge of meeting with the devil. 
One of them, Isobel Bairdie, was accused of taking 
up a stoup) i. e. a flaggon, and drank, ' and the de- 
< vil drank to her, and she pledging him, drank 
' back again to him, and he pledged her, saying, 
* Grammerchyijou are very welcome. 9 In each of the 
three indictments, it is added, that the prisoner had 
confessed, in presence of several ministers, baillies, 
and elders. And it appears from the verdict of the 
jury, that these inquisitors were produced before 
the Court, to prove the extrajudicial confessions of 
the miserable prisoners, who had already been har- 
rassed, perhaps out of their senses, or rendered 

* Two of these reverend inquisitors, Wilson and Dalgliesh, 
were turned out of their churches, A. D. 1663, for not submit- 
ting to the act of parliament re-establishing Prelacy. 

t Wodrow's History of the Sufferings of the Church, vol* 1. 
Appendix, No. 37. . « 
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weary of life, by the persecutions of brutish igno- 1649 
ranee, and diabolical cruelty. ***** 

The jury found the prisoners 4 guilty of the said 
c crime of witchcraft, and that they deserve to die 

* therefore, ^ut referring the manner of their deaths 

* and time and place of their execution to the said 
« judges their determination. 9 * The judges ordained 
them to be taken that same afternoon to the place 
of execution, at the and there to be 
strangled at a stake and burned. 

Major W^eir. 

The noted Major Weir, who was accused of hav- 167a 
mg exceeded the common depravity of mankind, 
was dreaded for his sorceries, and admired for his 
gift of prayer. He confessed crimes fliat it was possU 
ble for him to have committed, as well as the absurd 
imputation of witchcraft. Yet he qualified his con- 
fession by answering to the articles of the indict- 
ment, 4 that he thought himself guilty of the fo?rsaid 
' crimes* an ^ could not deny them.'f The Lord Ad*., 
yocate then led a distinct proof of his extrajudicial 
confession, which was marked with circumstances 
that convince me he was in many respects acknow- 
ledging the truth. Indeed his sister swears to his 
guilt in one of the articles libelled. I must observe, 
at the same time, that one of the witnesses to hisi 
confession was the minister of Qrmestone, who 
swore that Che Major had sept for the witness to 
prison, in order to confess his sins to him 9 which con- 

* In these trials mention is made of severaj wizards and witches . 
vho had lately suffered at Abcrduur. 

f Rec. of Just. April 9, 3670. 



WITCHCRAFT. 



1^70 fgssim the minister gave in evidence* against him vcben 
tried Jbr his life: and that I api convinced of t^e 
prisoner's having been delirious at tjie t^ne of his 
trial. I decline publishing the particulars of this case.f 

Isabel Elliot, and nine other wmen. 

1678 Isobel Etfiot and nine other worjien were tried for 
witchcraft in pne day. The articles of indictqient 
against all of them were pretty mych tta saipeu 
Those exhibited against Isobel Elliot w$r$ as fol- 
low: J that about two years ago she staid at home 
from the kirk at the desire of her mistress, who was 
a, witch, when the devil had a meeting vyith the pri- 
sor^r, her mistress, aq$l t>vo other qritcb^si that 
he kissed the prisoner, baptised her, on the face wty 
an voqff of l&s hand like a dewing, and offered to % 
njrith her, but forbore because she >ya$ ^it& ^l^ildj 

* In countries where the Roma? Catholic religion is, professed, 
the priest who betrays what is communicate^ %o him in confes- 
sion is (I am tp!4) burned alive. Vfhen the Reformed clergy 
renounced the errors of Popery, they were too wise to reject, in 
practice, so powerful an instrument m the hands of the priesthood, 
as auricular confession. I leave it to casuists in religion to de- 
termine as to the efficacy of auricular confession in the saltation 
of the soul; but I cannot help, thinking, that for a priest to re- 
veal this confession in a criminal court, to the, destruction^ of the. 
body, deserves to be placed nigh the top of the scale of human 
depravity. 

t So great was the horror entertained for Maj or Weir, so gen- 
eral was the belief that his house was possessed by devils, that 
almost for a hundred years no person would inhabit itl At this, 
minute it is not occupied as a dwelling-house, but as a smith 
and woolcomber's shop. 

\ Records of Justiciary, Sept. 13, 1678. 
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*W fyrkyj{ tbe dfivft flftqi jih* ty>r, 16ft 
^ apd had foarw?* fopfjlptioQ with Tb<j p{ispj\^ 

^H? fW* ^Pident tp tfyur ^WW* 
a,mopg {hat deluded} V*d tyrto^qu* peppfc,. Jh#y 
fe4 !hf 9 P^°?ecv^d fey hi$ ( Majesty's Advent?; ftey 
judicially acknowledged tfyeir gflult, ^ej-£ convicted 
t>y jWY> contended by the,j[^e^ j^g by^ned 

executipner^r favfrg fyfa f<jn^ 
/ion with thf fevil. 

Impostor of Bargarran. 

Soi?§ Yfim afte^ aji impp$t<£ 5Rppafe^ in % JJJ* 
eharacftr of a persop torm^t?d bfl Chris- 
lisuK Sl^iy* daughter of Jojt^ Sbaijr # $K^W. * 
gentleman of ^une note iq ^ fouiitjy of R^pfrew- 

H $44 m jF av $ tytf of s*ge. 

And altWgb it is pwh^blg ^y^er^aUffec^iQas 

i? P*J* *V^ e ofoaw^ ^ fl^p$p f #es to, prq- 
cepd ^om r^l lesion, 39 w^ll a? accounted ftp th$ 
f^tyrfioift ^bich agitated h$r b t Pdy$ yet she ^eeips 
to, hav? cUsplaj egg an artifice tpr years,, %n ^ 
dr^ss superior to l^r situation, and to h^ye been aid- 
ed by accomplice^ which dulness of ap£jretan?wn, 
or vjplenc? of pr?jiylic$, fprijad$ th$ fey-^ap^rs 
discover. 

This actress was abundantly pert apd lively; and 
fcer challenging one of the l^p^e-ijn^ds for drink- 
ing, perhaps for stealing, a, littl^ which drew 
pn her angry retort, was thes^ipp^e prelude \Q * 
complicated apd wonderful scene of artifice and der 
lusion, of fanaticism ancj barbarity. 
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1697 In the month of August, 1698,* within a few 
days after her quarrel with the house-maid, the - 
girl was seized with hysterical convulsions, which 
in repeated fits displayed that variety of symptoms 
which characterise this capricious disease. To these, 
other appearances were speedily added, which could 
only be attributed to supernatural influence, or to 
fraud and imposition. She put out of her mouth 
quantities of egg-shells, orange-pill, feathers of wild, 
and bones of tame fowl, hair of various colours, 
hot coal-cinders, straws, crooked pins, &c. 

Having by those sensible objects impressed the 
public with the most complete and fearful conviction 
of her being * grievously vexedf with a devil,* sht 
found herself capable to command the implicit assent 
of the spectators, in matters that were repugnant to 
the evidence of their own senses. For this purpose, 
she fell upon the device of seeming to possess the fa- 
culties of seeing and hearing, in a manner opposite 
to that of the rest of mankind. She would address 
some invisible beings as if actually present; at other 
times, in her conversations with those invisible be- 
ings, she would rail at them for telling her that per- 
sons actually present were in the room; protesting 
that she did not gee them, yet at the same time mi* 
jiutely describing their dress. For instance, she 
spake as follows to the chief of her alledged torment- 
ors, Catherine Campbell, with whom she had the 
quarrel, and who, to use the language of those times, 
was not discemibly present; 4 thou sittest with a 

# True narrative of the sufferings and relief of a young girl. 
Edinburgh, printed by James Watson, 1698. 

f St. Matthev, c. 15. v. 22. 
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c stick in thy hand to put into my mouth, but 1697 

* through God's strength thou shalt noj get leave:- v ^ v%- ' 
^ c thou art permitted to torment me, but I trust in 

' God thou shalt never get my life. I'll let thee see, 
' Katie, there is no repentance in hell. O what ail- 
' ed thee to be a witch! Thou sayest it is but three 
' nights since thou wast a witch. O, if thou would'st. 

* repent, it may . be God might give thee repentance, 
c if thou would'st seek it, and confess; if thou would 

* desire me, I would do what I could; for the devil, 
c is an ill master to serve,' &c. &a After that, she 
took up her bible, read passages, and expounded 
them; and, upon one's offering to take it from her, 
she shrieked horribly, exclaiming, ' She would keep 
4 her bible in spite of all the devils in hell!' Then 
she fought, and kicked, and writhed herself, as if 

> struggling with some invisible tormentor. When 
the sheriff-depute of the county, accompanied by a ' 
macer of Justiciary, came to apprehend some of the 
persons whom her diabolical malice had accused, 
and were actually in her presence, she addressed an 
imaginary and invisible correspondent thus: ' Is the 
4 sheriff come? Is he near me?' (Then stretching 
forth her hand, as if to grope, and the sheriff put- 
ting his hand into hers she proceeded:) 4 / cannot 

* feel the slwrffi Hqw can he be present here? or 

* how can I have him by the hand, as thou sayest, 
€ seeing I feel it not? Tbou sayest he has brown 

" 4 coloured cloaths, red plush breeches, with black 

* stripes, flowered muslin cravat, and an embroider- 
' ed sword-belt: thou sayest there is an old gray-hair- 
4 ed man with him, having a ring upon his hand; but 
4 1 can neither see nor feel any of them. What arc 
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i*»T « Iftey Sm to ip^reherid the ga&hMMu* h this 

* ih&t errand flKfete?' 

TheSe reiterated and awful excises bT tire dotn- ' 
inlbb of Sibil (for such they were universally <feeto- 
ifii^reked afl ranks with aniazemeflt afad terror. 
He efcrgyi as was their duty, were the fcrettHst to 
eibbrace tile cause bf a (fisdpfe that wal engaged hi 
warfare wiUTtfie grind ebmy. 
€3*rgyi«'efl, % rdtitibn; attended the afflfcted dam- 
sel; to assist the tttfhlster of the Binsh, th§ &ffi3y bf 
Bafgarrah; arid otter pious Christians, in the *ex|jU 
atorf bftcfc bf fasting and prayer. A public fist 
was df Uaifaed by authority bf the presbytery. Three 
popular clergymen Successively harangued tHE fcreni- 
Hing 1 audieticfc; and one of tfieiri chefce for his 
theme this awful text, 4 Woe to the inhabitants of 
« ISe earth* aft'd df the tea, for the devil is tttiblS n 
' dbwn unto ybii^ having great wrath, because he 

* fchowetB he harfi but 1 short tiirie: ^IM tt*W» ffe 

* tititgeth stiwtfatl Jte teds cast d&teh unto the earth, he 
' petelicffied ihe ftSwiian.'* And the prayers and' ex- 
fibf rations bf tBS church were speedily secbiided with 
the weight of the" secular arm. 

On" the i 0th bf Jantiary, i warrant of Privy Cbuni 
dl was issued;! which set forth, that there were 
pregnant grbbtids bf suspicion of witchcraft Iri th6 
shire bf Renfrew, espedally from the afflicted and 
extraordinary condition of Christian Shaw, daughter 
bf John Shaw of Bargarran. It therefore granted ' 
commissidh tb AlexiHtier Lord Blantyrej Sir John 

* Revelatiom, chap. 12. 
•f Records of Privy Council, January 19, March 6, April 5, 

mi. 
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Maxwell of Pollock, Sir John Shaw of Greenock, 1697 
William Cunnyngham of Craigens, Alexander Por- ***** 
terfield of Duchall, — Caldwell of Glanderstoun, 
Gavin Cochrane of Thornlymuir, Alexander Por* 
terfield of FpUwqpd, and Robert Semple, sheriff-de- 
pute of Renfrew, or- any five of them, to interrogate 
and imprison persons suspected of witchcraft, jto ex- 
amine witness**, &c. but not upon oath, and to 
transmit their report before the 10th of March* 
The act of Privy Council is subscribed thus, 4 Pol* 
c warth CanceUar. Argyle,- Levan, Forfar, Raith, 
* Belhaven, Ja. Steuart, J. Hope, W. Anstruther, 
€ J. Maxwell, Ro. Sinclair.* 

In the report which was presented on the 9th 
of March, the commissioners represented that there 
were twentyfour persons male and female suspected 
and accused qf witcJicrqft, and that further inquiry 
ought to be made into this crime. Among these 
unhappy objects of suspicion, it is to be remarked, 
that there was a girl qf fourteen y and a hoy not twelve 
years of age. Agreeable to this report a n£w war- 
rant was issued by the Privy Council to most of the 
commissioners formerly named,- with the addition of 
Lord Hallcraig, Mr. Francis Montgomery of Giffin, 
Sir John Houstoun of that Ilk, Mr. John Rincaid of 
Corsbasket, Advocate, and Mr. John Stewart, young- 
er of Blinkhall, Advocate, or any five of them, to 
meet at Renfrew, Paisley, or Glasgow, to take trial 
of, judge, and do justice upon the foresaid persons; 
and to sentence the guilty to be burned or otherwise 
executed to deaths as the commissioners should incline. 
It further ordained the commissioners to transmit to 
the Court of Justiciary an authentic extract of their 

3F 
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1697 proceedings, to be entered upon its records; and 
w * v0 contained a recommendation to the Lords of the 
Treasury to defray the expences of the trial The 
act is subscribed, 4 Polwarth Cancellar. Douglass, 
« Lauderdale, Annandal4| Yester, KiWore, Carmich- 

* ael, W. Anstruther, Arch. Murfe/ 

The commissioners, thus empowered,' were not 
remiss in acting under the authority delegated to 
them. After twenty hours were spent in the exam- 
ination of witnesees, who gave testimony that the maU 
cfices* libelled could not have proceeded from natur- 
al causes* and that the prisoners were the authors of 
these malefices— after five of the unhappy prisoners 
confessed their own guilt, and criminated their al- 
ledged associates—after counsel had been heard on 
both sides, and the counsel for the prosecution had 
declared, that, € he would hot press the jury with 

* the ordinary severity of threatening an assize of er- 
€ ror: 9 f but recommended to them to proceed ac- 
cording to the evidence; and loudly declared to them, 
that although they ought to beware of condemning 
the innocent, yet if they should acquit the prisoners, 
in opposition to legal evidence, * they would be acces- 

* sary to all the blasphemies, apostacies 9 murders, tor- 
4 tares, and seductions, "whereof these enemies of hectv- 
6 en and earth should hereafter be guilty? After the 
jury had spent six hours in deliberation, seven of 

* Malefice in the Scots law signifies an act or effect of witch- 
craft. 

% This was an oblique and most scandalous • menace. Assizes 
. of Error were declared a grievance by the Estates of Parliament 
at the Revolution, 
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those miserable persons were condemned to the 1697 
flames.* • 

These instances afford a sufficient specimen of the 
mode of prosecution against the multitude of miser* 
able persons who were sacrificed at the altar of the 
Fatal Sisters — Ignorance, Superstition, and Cruelty. 
But it is impossible to form an estimate of the num- 
ber of the victims. For not only the Lords of Justi- 
ciary, but baillies of regalities, sheriffs of counties, 
and the endless tribe of commissioners appointed by 
the Privy Council,! and sometimes by Parliament, 
officiated as the priests who dragged the victims to 
the altar. 

The time however fast approached, when these 
human sacrifices were to be abolished. The last per- 
son who was prosecuted before the Lords of JustU 
ciary for witchcraft was Elspeth Rule, who was tried 
before Lord Anstruther at the Dumfries circuit, on 
the 3d of May, 1709. J No special act of witchcraft 
wais charged against her; the indictment was of a 
very general nature, that the prisoner was habit and 

" * The order of Privy Council for recording the Commissioners 
proceedings in the books of Justiciary was not complied with.— 
I am therefore unable to give any further particulars of the cata- 

v strophe of those miserable persons, or of the criminal absurdity of 

* those who committed them to the flames. 

f For some time after the Restoration, the records of Privy 
Council are in a manner engrossed with commissions to 'take trial 
of witches. There is an instance of the Council, at one sederunr, 
grammgjburteeii sepataie commissions to take trial of tvi'tch*.?.— 
Records of Privy Council, Nov. 7, 1661. J^n. 23, 1662. 

% Records of Circuit Court of Justiciary, holden al Dumfries., 
May S, 1709. 
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1709 repute* (that is, generally holden and deemed) a 
v-nr ° witch; %nd that she had used threatening expressions 
against persons at enmity with her, who were after- 
wards visited with the loss of cattle, or the death of 
friends, and one of whom run mad. The jury, by 
a majority of voices, found these articles proved, 
and the Judge ordained the prisoner to be burned on 
the cheek, and to be banished Scotland for life.— 
The last person who was brought to the stake in 
Scotland for the crime of witchcraft was condemned 
by Captain David Ross of Little Daan,f sheriff-depute 
of Sutherland, A.p. 1722. 

Besides, in the sufferings, and tragical end of the 
persons already specified, human ingenuity seems to 
have been exhausted in devising variety of torment, 
against other persons who lay under the suspicion of 
witchcraft, and who persisted with astonishing for- 

* Habit and repute is a very dangerous doctrine of the law of 
Scotland, at this minute ia full force, by which a man may he 
hanged although hardly any charge he exhibited against him, but 
that he has a bad character— —For instance, if ajinan is charged 
with stealing a pair of old shoes, value threepence* and with be- 
ing habit and repute »• thief, if the jury find such indictment prov- 
ed, or such prisoner guilty, the Court would by law he bound to 
sentence the prisoner to he hanged;— if my temerity may be par* 
doned, for supposing that any such thing exists as a precise estate 
Eshed rule of criminal law in Scotland. 

t It is no small disappointment to me that I cannot lay this 
trial before the reader. The Sheriff Court Books of the County 
of Sutherland were carried off by the Sheriff Clerk about fifty 
years ago. I am. somewhat however consoled for my disappoint- 
ment, by the politeness shewn me by James Traill, Esq. of Hob- 
bister, Advocate, Sheriff-depute of Caithness and Sutherland, 
who was so obliging at to make a laborious but ineffectual search 
ip recover the books. 
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~ titude, in denying the absurd imputation, even when 1709 
_ urged with the sharpest tortures* 4 x ** Kj 

From the universal and excessive abhorrence en- 
tertained at a witch, a suspicion of that crime, inde- 
pendent of judicial severities,* was sufficient to ren- 
der the unhappy object anxious for death.— Thrust- 
ing of pins into the flesh, and keeping the accused 
from sleep, were the ordinary treatment of a witch. 
But if the prisoner was endued with uncommon for* 
titude, other methods were used to extort confession. 
The boots, the caspie-claws, and (he pilnie-winks> en- 
gines for torturing the legs, the arms, and the fing- 
ers, were applied to either sex; and that with such 
violence, that sometimes the blood would have spout- 
ed from the limbs. Loading with heavy irons, and 
whipping with cords, till the skin and flesh were torn 
> from the bones, have also been the adopted methods 
of torment. 

The bloody zeal of those inquisitors attained to a 
refinement in cruelty so shocking to humanity,! and 
so repugnant to justice, as to be almost incredible. 

* Mackenzie's Criminal Trials, tit. Witchcraft. 
f Records of Justiciary, June 4, 1 596. When Alison Balfour 
was accused of witchcraft, she was put in the caspie-claws* where 
she was kept forty-eight hours; her husband was put in heavy 
irons, her son put in the boots, inhere he suffered fifty-seven strokes, 
and her little daughter, of about seven years of age, put in the 
pilnie-winks, in her presence, in order to make her confess. She 
did confess. She retracted her confession in the course of the 
trial; and publicly, «t her execution, declared that the confession 
was extorted from her by the torments. The mode of torment- 
* ing and executing those miserable women is further illustrated by 
the authentic account of the expence of burning a witch at Burn- 
castle, near Lauder, A.D, 1619, an original paper, published 
jn Appendix, No. 6 t 
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1709 Not satisfied with torturing the person of the accus* 
^^ed, their ingenious malice assailed the more delicate 
feelings, and ardent affections of the mind. An aged 
husband, an infant daughter, would have been tor- 
tured in presence of the accused, in order to subdue 
her resolution. Nay, death itself J did not screen the 
remains of those miserable persons from the malice 
of their prosecutors. If an unfortunate woman, 
trembling at a citation for witchcraft, ended her suf- 
ferings by her own hands, she was dragged from her 
house at a horse's tail, and buried under the gallows. 

Locke had written upon government, Fletcher 
had been a patriot statesman, Bolingbroke had been 
a Minister in the Augustan age of Queen Anne, ere 
this system of legal murder and torture was abolished. 
This was an honour which the tardy humanity of 
their countrymen reserved, almost to the middle of the 
present century ^* for % Mr. Conduit l 4 Alderman Heath- 
cote? and Mr. Crosse. These gentlemen brought a 
bill into the House of Commons, which was passed 
into a law, repealing the former statutes against 
witchcraft, Scots as well as English, and discharging 
prosecutions for that crime, or for accusing others 
of that offence.f On the enactment of this statute 
. vanished all those imaginary powers, so absurdly at* 
tributed to women oppressed with age and poverty. 

While we reflect upon the blind and barbarous 
superstition of our ancestors, while we bestow the 
tribute of applause on those humane and liberal se- 

J Fouhtainhall's Decisions/ vol. I. p. 60. October 9, 1679. 

* Till A. D. 1735. 
f Journals of the House of Commons, Jan. 22, 1735. Geo* 
II. ann. 9no, c. 5to. 
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nators who introduced this law, we cannot help la- 1709 
meriting that a sect among us looks upon the aboli- 
tion of the penal statutes against witchcraft, not only 
as an evil, but a sin. — The Seceders published an act 
of their associated presbytery at Edinburgh, A. D. 
174S. This act, which is full of the most illiberal 
and absurd doctrines, the most seditious and intoler- 
ant spirit, was reprinted at Glasgow so late as thfe 
year 1766. In it there is contained the annual con- 
Jession of sins, which to this day they read from the 
pulpit. Among the sins national and personal there 
eonfessed, are the act of Queen Anne's Parliament 
for tolerating the Episcopal religion in Scotland, the 
act for adjourning the Court of Session during the 
Christmas holidays; ' as also the penal statutes against 

• 'witches have been repealed by Parliament, contrary 

* to the express law qfGod.'* The Seceders compre- 
hend a very large body of the populace in Scotland. 
Their zeal for the renewal of the Covenant, their in- 
tolerant spirit, are either not attended to by those 1 
who have been exerting their endeavours to artn pur 
populace, or those advocates Jbr a militia little know 
to what important and dangerous purposes religious 
zeal may be applied. 

It is well deserving of remark, that the same sect, 
which is railing at patronages, and preaching up the 
renewal of the Solemn League and Covenant, should 
display the most rancorous spirit of opposition to the 
repeal of the penal laws against Popery and against 
witchcraft. 

* Act for renewing the Covenants, p. 26, 27, 34* 
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CONCLUSION. 

These pages, while they state facts deeply Interest- ~ 
ing, they at the same time give a melancholy display 
of human nature. If they present us with the out- 
rageous crimes of the prisoners, they also exhibit what 
is much more shocking, the legal murders qf the 
Court. Let us inquire whence proceeded a system 
of penal law, so repugnant to justice, humanity, and 
policy; and draw the important conclusion. 

The want qf Science, and qf Civil Liberty, is the 
fundamental source of those proceedings, where Ty- 
ranny and Superstition, masked in the solemn garb 
of Law and Justice, stride horrible, with all their 
ghastly train, of confiscation, torture, and murder. 
On the want of Science has been erected the mon- 
strous fabric of Superstition. The want of Civil li- 
berty has enabled tyrants to sport with the most sa- 
cred rights — the most tender feelings of mankind. 
Tyranny and Superstition • dictated the barbarous 
laws, which have brought so many innocent persons 
to an ignominious death. And the same want of 
Science, and of Liberty, which gave occasion to the 
enactment of sanguinary laws, introduced careless- 
ness into the forms of judicial proceedings, and in- 
justice in the measure of legal evidence. 

Beyond all her other qualifications, then, let Sci- 
ence be revered as an antidote to Superstition, as a 
friend to Civil Liberty, and as the true Ptiilosopher's 
Stone, which in an arbitrary Government transmutes 
the iron rod of a Tyrant into the golden sceptre of a 
King, the Father of his People. 
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Sitpewdere, er personal protection from, crrest*, granted to 
John Earl of Gowrie, June 20tk, 1600. 

RjEGE presente.— Sederunt Domini Se&imiSi Montro* Ca^ 1600 
cellarius, Secretarius, TungUnd, Halyrndhq^ CracystKWlj 
Ridell, Kinlos Edaall, Clericus Regktrit Clericus Ju#ieiarii| 
Advocatus, Quhittinghame, Malreajr&y, Privie Seill, Fyyie 
preses r Dunkeld, Thssaurarius, Blaitfyre, F^tpn ^arajs im* 
cum, &c. 

Our Soveraign Lord urid* r»t*nding that the time of th* 
exercise of the office of Thesaurary by umquhUte William- Eari 
of Gowrie, Lord Ruthven and Deleter** he was forced for the 
honourable defray of hi* Highae^ mwt necessary affairs 
touching the we*) of this realm, and honour of his Highness 
crown, to burthen himself and hi* heuw with great summs of 
money; and that at the fitting of his last accounts made of 
his intromissions with the said office $f Thesawary upon the 
10th day of May, the year of God 1533 years, he was found 
super-expended in the suntfn of ^8,069 : 4? : 8, a? the sai4 
coinpt bears; and that albeit at the end and conclusion of the 
said compt, hi? Highness specially ordained that the said urn*- 
quhile Earl should noways have been troubled* <?r charged 
with the payment of any allowances taken by him in hi* said 
compts, unto the time be had been first cptnpleady paid of the 
saids allowances and super-expences by hU Highoes*, yet Qyr 
soveraign Lord understanding that since his decease, John, 
now Earl of Gowrie, Lord Ruthven and DirJetpn, ty* $o*}, 



* Till the Union, the Scots Peers were liable to be arrested for 
debt. 

s o 
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1600 has already payed many siimms of money to the persons whom 
for his said umquhile father took the saids allowances, albeit 
our soveraign Lord as yet has made no payment to him, nor 
to his said umquhile father, of the saids super-expences, and 
that it is not possible to the said Earl of Gowrie to make any 
further payment to his said umquhile father's creditors, whom 
for he took the saids allowances, except an certain space and 
time be granted to him to that effect; therefor, our said sove- 
raign Lord, with express advice, counsal, and deliberation, of 
the Lords and Senators of his Highness's Session and College 
of Justice, by these presents, decerns, declares, and ordains, 
•that the said John, now Earl of Gowrie, shall nowise be called, 
pursued, charged, nor burthened, with the payment of what- 
somcver his umquihil father's debts, whereof he took allow- 
ance in any of his compts of Thesaurary, for the space of an 
year next to come after the date hereof; that in the mean 
time his Highness may see the said Earl satisfied of the said 
super-expences resting by his Majesty to his said umquhile fa- 
ther; and to this effect discharges the Clerk of Register, and 
his deputes, of all extracting, or giving forth of any extracts 
of the saids allowances taken by the said umquhille Earl during 
his said office of Thesaurary to whatsomever persons. And 
also; the saids Lords and Senators of the College of Justice 
declares that they will nowise grant nor direct any letters nor 
charges whatsomever, at the instance of whatsomever party, 
against the said John, now Earl of Gowrie, his cautioners or. 
tenants, upon whatsomever decreets, already recovered, or to 
be recovered against them, for payment of any of the saids al- 
lowances for the said space of an year next to come; and in 
the mean time suspends all letters of horning, poinding, cap- 
tion, inhibition, and others whatsomever letters, with all ar- 
restments, effect and execution thereof, used or to be used 
against the said John, now Earl of Gowrie, his cautioners or 
tenants, during the foresaid space; and ordains letters to be 
direct foresaid in form, as effeirs*. 



* MS* Acts of Sederunt, vol. 4. Jane 20th, 1G00. 
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. No. n. 

Excerpts from the i Summondis of TreassourC against Jlobert 
Logane, eldest sone to Robert Logane, sumtyme of Restate . 
rig, and his tutors and curators, on account of the saiddc- 
ceast Robert Logane* s accession to the E. of Gowrie's con- 
spiracy. 

Cujus proditionis quamvis nos dictum quondam Robertum \ goO 
Logane de Restalrig reum.esse ignbraremus, ipse tamen sua \^v%j 
damnatus conscientia, ac semper timens ne dictus quondam Ja- 
cobus Bour Dicte conjurationis cohscius rem omnem detege- 
ret, sepius cum dicto Jacobo egit, ut fidem sibi de ea prodi- 
tione celanda obstringerit, tandemque per dictum Jacobum 
tertior factus quondam Georgium Sprott notarium in Ay- 
xnouth, turn visis ipsius quondam Roberti ad dictum quond. 
Comitem de Gowrie, ea de re literis scriptis apud Gwnisgrene, 
priusquam clause fuissent pluribus diebus ante patratuni scelus, 
et post detectam conjurationem (quod dictus quond. Jacobus 
Boure literarum prorsus ignaxus dicti quondam Goorgii opera 
in legendis scriptis omnibus ad eum missis vel pertineniibus. 
utebatur) quasdam etiam dicti quond* . Roberti literis super 
ea conjuratione apud dictum Jacobum Boure fortuito vidisse* 
quas a dicto quondam Comite de Gowrie, postquam eas leg- 
isset ad dictum Robertum Logane reportandas, dictus quon- 
dam Jacobus Boure retinuerat, sicque conjurationis perfectairt 
notitiam habere ejusdem dictum quondam Robertum conscium 
esse, et participem intelligere Dictus quondam Robei tus Lo- 
gane de Restalrig, cum utroque diligentissime egit, multisqiie 
unicuique eorum datus miineribus persuasit, ut dictam prodi- 
tionem pro perpetuo celarent, obtinuitquc, ut sc vivo nun> «. 
quam revehretur, neque prius horrendum illud dicti Robwti 
Majestatis crimen detectum fuit, quam dictus quondam Gcor- 
gius Sprott divino, ut apparuit, inspirante numine, ad vindw 
candam nostram ab improborum calumniis famam, prcdictAin 
proditoriam conjurationem et dicti quondam Roberti Logane 
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1600 ejusdem reattim multis constantissime confessionibus ultro 
patefecit, et dicti quondam Roberti Uteris quas a dicto quon- 
dam Jacobo Boure acceperat, prolatis, manifestavit, ac con- 
stant! pia et penitenti* ob tain horrendum facinus tarn dia 
telatum morte fe&tker c6*£rmavit*' &c. 



No. in. 



Trial of Thomas Scott, Henry Yair 9 $ c.for treasonably ris- 
ing in armsy and keeping her Majesty a prisoner, on the 
night that Riccio was murdered. 

I discovered the papers in this appendix, and in the two 
following numbers, after this work was mostly printed. They 
ire not original; but there is every reason to believe that they 
arte authentic copies; and, as the original Records of Justiciary 
for the periods to which these papers relate are missing* I 
have thought them entitled to a place in this work. They 
are taken from a volume of manuscripts in the Advocates' Li- 
brary, collected by Sir Lewis Stewart of Kirkhiil. Sir Lewis 
%as * lawyer of the first eminence in the reign of Charles L 
and a man of elegant and cultivated genius. Robert Burnet, 
Lord Crknond* who was appointed one of the Senators v of the 
College of Justice at the Restoration, in his preface to Craig 
ge Feudis, expresses himself thus of Sir Lewis: « Quo, nemo 
4 atutius, tersius, concinnlus, et majore cum fide unquam ac~ 
« tavit Kansas.' Sir Lewis Stewart's daughter and heiress wa$ 
married to Henry third Lord Cardrost; and of this marriage 
the present Ear! of Buchan and his brothers are descended. 



1566 Curia tefct primo Aprilis 1566, per Magistrtun Thomaxa 
yrr** Q-aig Justkiarium-deptftatum, nobilis et potenris Dm Arthi- 
fcaldi Comttis Ergadk^ Dni QonpbeU «t Lome, Justiciars 

# Register of Parliament, June 24*h> 1609* 
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Genct-alis, S. £>• N. regis, et Regine prescript, sectis vocatUet \S6S 
ctiria afnrmatl* 
Intran. 

Thomas Scott * of Cambusmichotl, sheriff-depute of Perth. 
William Harlaw, ? rt r „ , 

John Mowbray* 5 Burgesses of Edinburgh. 



ASSYSL 



The Laird of Langtoun, the Laifd of Whytelaw, Andre 
Hamitoun of Cochna, the Laird of Skirling, Alexander Stew* 
^Srttutof ot Castlemiiic, Alexander Home burges of Edinburgh, 
William Forrester in Leith, Walter Cant ther, Cuthbert Ram* 
say barges of Edinburgh, William Fouller baillie, James Ni* 
coll baillie, John Hamiltoun merchant, the Laird of Cambut- 
nethan, Alexander Bruce burges of Edinburgh. 

William Fouller and James Nicoll baUlies prot*stit, that 
^ their passing upon this assyse be na wayes prejudiciall to them 
nor ther offices in tyme burning* 

The qlke day the said Thomas Scott, Wm Harlaw, and 
John McNvbt-ay, Wer convict and fyllit be the said assyse of 
airt and pafat of the unlesum and treasonable waching, ward- 
ing, and balding in captivitie, with convocatione of our sove- 
*an Ladyes leiges, bodin in feir of weir, als Weill in secreit ar- 
mour as with jaks, steill bonnetts, gunes, pistolets, swords, 
bucklers, Jedburgh 4taffis, halberts, and others wapins inva- 
sive, be themselvis, and others in yr names, of yr causeing 
command, assistance, devysing, sending, and ratihabitione of 
our said soveran Ladies maist nobill persone within fair maist 
■emit chamber of hir pallace of Hallyrudhowse, immediatelic 
and tontinualiie fra the comitting of the crewall and treasona- 
ble slaughter of umqll secretar David Rizew, qlk wes upon 
the ninth day of March last, bypast, to the space 48 hours nixt 
yfafter, treasonablie and maist awfullie stoping hir Hienes to 

* This Thomas Scott and Henry Yair, trere the only persons 
wto suffered for the muzder of Riccio. Keith's Hist. p» 354. 
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1566 use hir libertie in the mean tyme: Lykas, also, she hade bin 
****** haldin be them in prison as yit, maist treasonable and wickit- 
lie, had not bein that be the provisione of God, she yrafter 
fred and delyverit hirselfe furth of y* hands in maist sober 
and quiet maner under silence of nyt, and with greyte hasart 
of hir lyfe past to her castell of Dumbar for saifetie thereof; 
and this they did upon set purpose, provisioun, and foirthowght 
fellony, and therfor dome wes given and pronouncit be the 
mouthe of the Dempster of the sd court, at comand of the 
sd Justice-depute, that the sd Thomas sould be hangit while 
he were deid, drawin, quarterit, and demaneit, as ane trait- 
our, and all his guids, moveable and unmoveable, lands, here- 
tages, a-rents, takis, offices, steidings, possessiones, and uthers 
whatsomever, to be forfaultit and escheat to our soverane La- 
dyes use, at her pleasure.'* 

Henrie Yah \ delaittit of Treasonc following. 

ASSISE. 

Lawrence Symson burgcs of Edinburgh, John Gilbert gold- 
smith, Thomas Ewing goldsmyth, Gilbert Scougall, Capt. Ro- 
bert Lawder, Robert Ker mert. in Edinburgh, Alexander 
Ilaistie ther, John Watson mert. ther, James Forrct ther, Ed- 
ward Litle mert. ther, William Andersone candlemaker, 
Alex* Bruce in Edinburgh, Allan Dickiesone ther, W» Rae 
cutler, Robert Eviot in Mtoun. 

* * Sir Ludovick Stenart of Kirkhill, Advocate, his Collectiones, 
** &c. ex manuscript** Robert! Mylne.' MS. Advocates Library, 
p. 74. There is another MS. copy of Sir L. Steuart's Collection 
in the Advocates Library, but this is by far the most correct.-— 
The Records of Justiciary, from 10th May, 1559, to 2d March, 
156S, are missing. 

f Henry Yair bad been a priest who had renounced the Catho- 
lic religion, and been admitted a retainer of Lori Ruthvtn's. 
Keith's History, p. 334. 
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The qlke day the said Henry Tair was convict and fyllit 1566 
be ane assyse, of airt and part assistance, fortifieing, supplying, v^v^J 
ratihabitione, and concealling of the treasonable conspiracies 
convocatione, and gaddering of our soveranes leigis, to the 
number of fyve hundreth persones, boddin in fear of wear, 
alseweill in secreit armour as with jacks, steill bonnetes, gunes, 
pistolets, swords, buklers, Jedburgh staves, halberts, and others 
waipons invasive, and entering therewith treasonablie w«in y r 
Majesties pallice of Hallyruidhous, purposlie to have put vio- 
lent hands in our soverane Ladyes maist nobill persone, halden 
and demaneit the samyne at y r pleasure; and sicklyke, to have 
slane or otherwise demaneit as they thowght expedient, the 
Lords of hir Hienes Secreit Counsall and Sessione, and others 
hir ministers and officiars being within hir pallace, and in her 
service for the tyme, and that upon the nynth day of March 
last bypast, under silence of night, at aught houres at even, 
or yrby> it being the tyme of parliat current; and for perform- 
ing this yr maist wicked and ungodlie purpose, they then maist 
* treasonablie rushit and enterit within yr said pallace, tuike the 
samen at yr own hand, reft the keys theirof fra the porters, 
closit the yetis, and made* themselves as principalis and mais- 
ters yrintill, our soverane Lady being for the tyme in her 
maist secreit chamber yrof att hir quietnes, having na feir nor 
dreidor of hir subjects,-to whom hir Grace at all tymes hade 
been maist beneficiall, guid, and merciful, and yr maist crew* 
allie, with drawin swords, whingers, bended pistdlls, and others 
waponcs invasive, persewit and invaidit umqll secretar David 
Riccio, hir Hienes famailliar servand, yn .in companie within 
hir Hienes chalmer forsaid, and slew him treasonablie and 
unmercifullie, in presence of our said soverane, and pat violent 
hands in our soverane Ladyes maist nobill persone, in defence 
and saiitie off the said umqll David, held, detainit, and pressit, 
the samen maist awfuliie and treasonablie, till they had com* 
itit yc said slaughter in hir presence, as said is, hir Majestic 
being then great with chyld, givean to hir Hienes occasioun, 
throw dreador and displeasure she consaveit be the sight of 
the said crewall slaughter, and maner y«"of, and be the detain- 
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l&ft ing end thruting of hir awn perso** in violet rannner, as sd 
VvV is, to part with hir With, and maaodiatelif thmfeer seir&it 
and sought the ids Lords, minister*, a&d o&<um% tewg with- - 
in the paid ptlUet* to have dwt them, rod pre had a<¥)#, 
had not bfUi the pleasure of God th*y eseapit, a**d swa te&ag 
themselves disappoyntit in y* behalfe through y* evftiew, at 
yr pleasure, m treasonable nmo detajnk and hold wptivo &e 
remanent Lordly ministers, and oficiars within tho said paUke, 
fra the said hoar at ught wfciltf tun hours after midnight yt 
samon night, continually, upon act purpose, proviflieoj*, ajad 
fohthowght fellony. 

£m 9 For airt and pais* of the unlwum and treasonable 
warding and balding In. taptivitie, with convocatiw fort cwd» 
boding in f$kr of weir, as said is, be hhuselfe, and others hit 
complices, of our soverane Ladyes maist noble persene, with* 
in her said chalmer of hir pallice of Halyrudhous forsaid, ira» 
nediatdie and continualtie firae the committing of the said 
crewall treasonable slaughter qlke ves at tho tyme forsaid, ta 
the space of fburty-ought hours nixt therafter, treasonable V 
and maist aafuilie stoping hir Hienes to use hir libertie in th* 
meanetyme; lykeas alsoe, she had bein balden be them in 
prisone as yit, had not bein that, be the provision pf God, she 
therfbr fled and delyverit hirselfe furth of ther hands, in maist 
sober and quyet manor, under silence of night, and with great 
hazart of hir lyfe, past to the castell of Dumbar for saiftie of 
hir lyfe, upon set purpose, provisioun, and foirthought fel- 
lony : And theirfore dome was given and pronuncit be the 
mouth of the Dempster of the sd court, att command of the 
sd Justice Deput, that the sd Hendrie sould be hajogit while 
he were deid, drawin, quartern, and demaineit, as ane traitor, 
and all his moveable and umnoveable, lands, heretadges, ar 
rents, tacks, offices, steidings, posseasiouns, and utters what- 
somever, to be forfakit and escheat to our Soverane, to he »• 
ed and disposed be hir Majestie at hir pleasure*/ 

+ £. L. Steuart s Colltctipn, p. 7S. 
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In the Appendix to Keith's Historical Collection, the fol- 1566 
lowing circumstance is mentioned- relative to the murder of ***** 
Riccio. When Mary reproached Darnley with the audacious 
insult which had been offered to her, he justified himself by 
saying, that, since Riccio grew into favour with her Majesty, 
he (Darnley) was neither regarded, nor entertained, nor trust- 
ed by her, in the wonted manner; for before that, she used 
to come into his chamber, and pass the time with him, which 
now she had not done of a long while: that when he went 
in to her majesty's chamber, she generally had Riccio there 
as a third person, and with whom she used to play at cards, 
lifter supper, till one or two in the morning. And he asked - 
what fault he had committed, what failing had come upon 
hitn 9 that she treated him with such disdain? The Queen repli- 
ed, 1 That it was not a gentlewoman's duty to come to her hus<- 
• band's chamber, but rather the husband to come to the wife's * 
And that for this outrage which he had committed, she should 
be his wife no longer, nor lie with him any more: nor would 
she res^contented till he had as sorrowful a heart as she felt 
at that moment. 

On the next night, however, which was Sunday the 10th, 
the Queen being still a close prisoner in her own palace, had 
occasion to cajole Darnley; and after long reasoning between 
them she consented that he should come to her chamber, and 
pass the night. When he went down stairs, he told the Earl ' 
of Morton and Lord Ruthven of what had passed between the 
Queen and him; he then went to his chamber for a^rhile, 
and . . . . fell fast asleep! One of his attendants endea- 
voured, but in vain, to awake him, and he enjoyed his repose 
till six in the morning. When Darnley awaked, Lord Ruth- 
ven, who had slept in an adjoining chamber, sneeringly asked 
him,Why he did not keep his promise with the Queen? and un- 
derstanding that the former meant still to go up to her Majesty's 
chamber, he said, « I trust she shall serve you * in the morning^ 
as you did her at night.' Darnley went up however, and 



* Keith's Hist. Appendix, p. 133, 128. 
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1566 beiftg asked by the Queen, What became of him last night? 
VW he answered, He had fallen dead asleep. He then offered 
> t;o lie down beside her, but she declaredi that, if he lay down* 
she would instantly get put of b?d. 

No. IV. 

Confession of the Laird of Ormi$ton % who was executed fat 
the Mnrder of Darnley** 

Jit the Castell of Edinburgh, the nth of Dec. 157& 
1573 The qlfce day John Brand minister at Hallyruidhous being 
fy** send to John Ormistowe to give him comfort be the promiss 
of God's word offerit to sinners, and alswa to rtquyre the said 
laird to glorifie God in shawing of the trewth, &.c; after lang 
conference, and prayers made, aboue the space of ane hour, 
or theirby, the said John Brand minister sajd unto htm, Sir, 
Though I am trewii* perswadit that the ba.ill trewth ye have 
shaweft me of this, matter, yit, because divers amWreater 
doubts are passit of you, and alse the memorie of men are 
bot weak, theirfor, gif ye thought guid, I wald certane of 
they things breifeley that you have spoken were wrytten; wha 
answerit meiklie, For God's sake doe the samen; wreit even 
as I shall speike. As I shall answer unto God, with whom I 
hope this night to supe, I shall declaire unto you the haill, 
from the begining unto the end of my pairt« First, I con- 
fess that the Earle BothweU shew the samen wtckit deid unto 
me, in his awn ehalmer in the Abbey, pn Fryday before the 
deid wes done, and requyred me take pairt with him therein, 
because as he alleaged I wes ane man of activeness, (alace 
theirfor!) qre I utterly refuisit, and said, God forbid. 1 bot, 

* . Ormistone*s trial is not to be found in the Records of Justi- 
ciary. His, trial and execution are mentioned in Spottiswood's 
Hist. p. 271. The particulate of his confession coincide with those 
of John Hay of Talla, and John Hepburn, which are published 
in Anderson's Collections, vol. II. p. 177, 178. 



APPENDIX. 



gif it were upon the field, to fight with your Lo. tintothe 157a 
death, I sould not feir toy skinn cuttihg. Then the Said Earle 
said unto me, Tuishe, Ormistoufte, ye need not take feir of 
this, for the haill Lords has concludit the samen in Craig- 
miller, all that wes ther with the Quein» and nane darr find 
fait with it when it shall be done. After the qlk I departit 
hame to Kaitie's, Thomes being some part seik, I lay doun 
in my bed, and lay all Saturday therafter for that cause, be* 
leivand that way to have put aff that evil hour} and swa 1 knew 
na farder of it untili Sonday at night, q* I being in chamber 
in the Blackfrierwynd, g&ngand in ane beltit goun, John 
Hepburne and John Hay of Talla came unto me, and said thfe 
Quein's (g.) and Lords are past upe to sie the King, and my 
Lord is standand at the Blackfrier-wynd*fute, and bids you 
cume to him incontinent} where I laici my goun from me, and 
tuik ane ryding clock, because I belelvu all had bein weiH 
anewche now agreit, seing they had pasit up to visit him; and 
aiming at the first, I mist the said Earle, for he had come in 
upe anuther closse to seik me himselfe, in my awn chamber, 
and yr he fand my cousing Hob* qm he brought with him, 
and j* after met togidder in the mids of the wyndt wha tutke 
me againe, and we all pasit upe to the FVeier yaird* through 
the slape, whair Pareis and* Arthie Betoiin comit and met u« A 
and said all wes ready preparit for the setting of the lufctj and 
they all inquyrit how it sould be set to; andj after diverse 
speakings, I said, Take ane piece of lunt of thrie of four incU 
lang, and kindle the end of it, and lay to the cauld end, and 
it wald burn syne to the train* and swa will blaw up; after the 
qlk, the (Q.) grace pasit hame to. The Earle Bothwelle said, 
Speid, and close all the doores, for they had 13 fals keys of 
the lodging maide, and givin, as they said to me, be him 
that aught the house; after the qlke I departit incontinent , 
and came not nearer, as I shall answer before God, bor the 
doore; and as I was aiming heme it strake ten hours, wher 
then I pasit to James Kaitie's hbus> to avoid suspitioun, yt na, 
man sould say I was at the deid doing, for I was an hour and 
mair in my bed or the Wast and crack was; Being inquyrit 
^ the sajd minister, gif he knew not vt the King wa$ uthei;- 
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1 573 wayes handlit be mens handes, for it is comonlie spoken he 
^rsJ W4S brought furth and weirreit? Wha anserit, As I sail an- 
swer to my God, I knew nothing but he was biawin up; and 
did inquyre the samyn maist dilligentiie at John Hepburne 
and John Hay, and all that tarreit behind me, wha swore un- 
to me, they never knew nae uther thing bot he was biawin up; 
and swa I think it was ane work done be God for the punish- 
ment of money wickit men, whairof I am ane, and ane great 
sine* before God, for the qlke I ask God mercy. 

Thirdly, Being requyrit, gif he knew na farmer hereafter? 
ansrit, At the pasche yrafter, when the brqite began to ryse 
upon us, and all cryit, ane vengance upon them that slew 
the King! it prickit my conscience, and I comq to the Earle 
Bothwell in his chamber, and said to him, What cjevill is 
this now, my Lord, y* every body suspectis you of this deid, 
and crycs, ane vengance for the samen! and few or no uther 
spoken of bot yow? Aneitfher thing yow said to me: Wha 
smsrit, I sail let ypu sie sume thing that I had for me; wha, 
then let me sie ane contract subscryvit be four or fyve hand- 
writtis whilke he aflirmit tQ me was the subscription of the 
Earle Huntlie, Argyll s,ecretar, apd Sr James Balfour, and 
alleaged mony ma? promisit, wha wald assist, or he were put 
at; and yrafter read the said contract, q l k, as I remember, con- 
teinit thir words, in effect, Tl^at, for sanjikle it was thought 
expedient and mabt profitable for the com.rn.oim wealth, be the 
haill Nobilitie and Lords uncjersubscryvand, that sick ane 
young fooll and proud tirrape sould not reigne npr bear rule 
over them; and that for diverse causes; and theirfpx, that the 
haill had concludit that he sould be put pff by ane way or 
ttther, and whosoever sould take the deid in hand, to do it, 
they sould defend and fartifie as themselves, fpr it soqld he 
every ane's action, recknit and halden done he th9ms$lves;whiUc 
writting,as the said Earle sh^w unto me,was devysit be Sr James 
Balfour, subscryvit be them all ane quartur of ane year be- 
fore the deid was done; after the whilk I never spake to the 
said Earle of it whill the day he gate his assyse, whaire the 
said Earle standing at the barr, luikingdoun sad lyke, I plukit 
98 him, and sajd, Jye, *ny l*9r<\\ whpr, cl^ivell is this yee z& 
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dtoand? Your face shows what ye are: hald up yowr face, for 157$ 
God's saike, and luike blythlie; ye might luike swa and you 
were gangand to the deid: Alace! and wo worth them that 
ever devysit it! I trow it sail garr us all murne!— wha ansrit 
me, Had your tongue; I wald not yet it wer toe do: I have 
ane airt gaite fra it, came as it may, and yt ye will knaw be- 
lyve, &c. 

Forder, the tyme when my brother was hurt be the Laird 
of Sefford, word came to me first that they wes slane, and 
then yr came ane bill from them, and said they wer onley hurt, 
and wald not die; but ane thing did them more evill then their 
hurting, to witt, that ane commoune bruite was risen, that I 
was at the King's slaughter, and theirfor desirit me to get 
sume guid way to purge myselfe*, let it pass na farder, or else 
ye have done with it; qlk bill I tuike and gave to the Earle 
BothweUt wha tuike it and gave it to the Quein, and she tuike 
it and read it, and gave it to the Earle Huntlie, yr present, 
wha read it, and yrafter turnit unto me, and turnit her back 
and gave creinge with her shoulder, and passit away and spake 
nothing to me. This is the haill thing that I knaw, either 
■befor or theirafter, as I shall ansuer to my God, with whom 
I hope to supe. After the qlk being inquyred, Gife ever the 
Quein spake to me of it at any tyme, or gif he knew what wes 
the Queens mynd into it? ansrit, As I shall ansuer to God 
shoe never spake to me nor I to frir of it, nor I knaw nathing 
of hir part but as my Lord Bothweil shew me; for I will not 
speike bot tfee trewth for all the gold of the earth, qlk I desyre 
yow, guid minister, bear record hearof as ye have written, 
qlk I pray yow read over to me: Let me also see it; qlk I did 
before Arch<* Dowglass constabill of the castell, and George 
Towers of Bristo, with uthers divers gentlemen and servants 
being in the chamber; qlk being done, he said, for God's 
saike, sit down and pray for me, for I have bein ane grett 
sinner utherwyse, for "the qlk my God this day punishes me* 
for of all men one the earth I have bein ane of the prouddest 
and high myndit, and maist filthie of my body, abusying the 
same dyvers wayes, but specially I have shed innocent blood 
£ f ane Michael punter with my own haqd*: Alace theirfor! 
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1673 because the said Michael having me lyeing upon my back* 
t/vf haveing ane fork in his hand, myght have slayne me gif he 
pleasit, and did it not, q!k of all things maist grieves my con* 
science: Alswa in a raige I hangit a poor man for ane horse; 
with mony uther wickit deids; for the qlk I aske my God 
mercy, for its not mervell I have bein wickit, for the wickit 
companie that ever I have bein in, bot specialise within thif 
seaven years bypast, qlk I never saw twa guid men or ane 
guid deid, bot all kind of wickedness; and yit my God wald 
not suffer me to be lost* and hes drawen me from them as 
out of hell) and hes given me leasur and space, with guid com* 
pame, to repent, for the qlk I thank him, and is atsurit that 
I am ane cf Jkis elect, tfc* 

Thir words, with mony xnae, cryand continually unto his 
God even to the very end, cryand* My Lord Jesus! Swek 
Jesu4, have mercy upon me, as you have had upon uther sin- 
ners! in sick sort, yt he was, to the appearance, of man, ane 
of the maist penetent sinners that hes been sein this lang tyitie, 
. and may be compttt ane example of God's mercies to all pe* 
tietent sinners.* 

The authentick coppie of this I receaved fram Mr. Rid 
Skene, sone to umqll Mr. John Skene, sume tyme clerk of 
counsall, whilke ttes amang his umqH father's papers* 

No. V. 

Trial of the Earl of Mortoun y for the Murder.of Darnley* 

* Mortoun his forfajtrie. 
}5Sl Curia Justiciarie S. D, N, regis tenta et inchoata in preto- 
Vv>? rip. burgi de Edinburgh, primo die mensis Junii, anno Dni 
millesimo quingemesiino octuagesimo primo, per honorabiles 
et discretes viros Japobum Striviling de Keir militem, et ma- 
gistrum Joannem Grahame justiciaries in hac parte per com- 
missionem S.I). N. regis, ac Dnorum ejus secreti concilii spe- 
cialitef constitut, ad effectum subscriptum sectis vo^atjs, et cu- 
ria legittim* aiBrmata, &c. 

* 8. L, Steuart's Coll p. 72^ 
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Jacobus Comes de Mortoun, Dm de Dalkeith, &g« tccu- l£Sl 
satus caliumniatus de arte, parte, prescientia, conselatione, et 
non releuatione proditorie murthure quondam nobilissimi et 
charissimi Henrici regis ifeotorum, patris Su D. N. Regis Ja» 
$ohi sexti. 

Nomina assisae elect jurat et admiss super prefato Jacoba 
Comite de Mortoun, Sec. viz. 

Colinus Comes Ergadie, Joannes Comes de Montrois, An* 
dreas Comes de Rothes, Jacobus Corner de Glencairne, Hugo 
Comes de Eglintoun, Alexander Comes de Sutherland, Joan- 
nes Dns de Maxwell, Georgius Dns de Seytoun, Jacobus Dns 
Ogilvie, Jacobus Dns Innermaithe, Hugo Dns Somervell, 
Alexander Magister de Leviugstoun, Alexander Mr de El- 
phingstpun, Joannes Gordoun de Lochinvar, Miles, Patricius. 
Hepburne de Wachtoyn, Patricius tearmonth de Dersie, 
Miles, WUlielmus livingstoun de Kilsyth* Miles* 

The whilk day the said James Earle of Mortoun being in* 
dyttit and accusit, that, in the moneths of Januarii and Febrii* 
in the yeir of God 1566 yeiris, he, accqmpamit with James, <• 
some tyme Earie Bothwell, James QrmUtoun some tyme of 
that Uke, Robert, alias Hob Ormistpun, his father brother, 
John Hay some tyme of TaUo, younger, John Hepburne, 
caUit John of Bowtoun, and divers others his complices* 
craftelie and secretlie cpnspirit among them selves* con&ultit* 
treatit, devysit, and maliciously conciudit the maist shame- 
ful, detestable, and unnatural murther and patricide of our 
soverane Lords umqll dearest father, Henry King of Scotts, 
lawfull spouse for the tyme tp his Hienes's dearest mother, Ma- 
ry, then Quein of Scotland* and that within the burgh of Ed r , 
pallice of HaUyruidhouse* and utber* places therabout; and 
to the end he myght bring his wicked, filthie* and execrabill 
attempt at better to pass, he with the remanent persouns a* 
foirnamed, he themselves t j t servants, complices, and pthers, 
in y> names, of their cawseing command, hounding, sending, 
partaking, assistance and ratihabition?, upon the tenth day of 
the sd moneth of Feberwar 1566 years, at twa hours after mid- 
night, or therby, come te the lodgeing hesyde the Kirk of 
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158! Feild, within the said burgh of Edr, wher our sd sovefane 
*-*v^ Lords umqll dearest rather was lodgit for the tyme, and ther 
be way of hamesukin, brigancie, and foirthowght fellonie, 
maist vylelie, unraercifulHe, and treasonablie, slew and mur- 
thcrit him, with Wm Tayliotir and Andro Makage, his cubi- 
eularis, when as they, buriet in slep, were takeand the nyghts 
rest, brunt his hailL lodgeing forsaid, and raised the samen in 
the aire be force of gun poulder, qlke a lytle afore was placit 
and imput be him and his forsaids under the grund, and angu- 
lar stands, and within the voltis, laich and derne pairts and 
and places y*of, to that effect, and richt, swa he with the re- 
manent persouns afornamit, marrowis of his mischeife, be 
themselves, yr servants, complices, and uthers, in yr names, 
of their causing, command, hunding, sending, and airt and 
pertaking, assistance, and ratihabition, at the tymes forsaids, 
respective, gave their favor, counsall, and help to the perpe- 
tration of the said horrible crymes, and ay sinsyne hes simu- 
late, hid, and conceilHt the samen, in maist treasonable and 
secreit maner, and theirthrow had incurrit the paines of leis- 
magestie, and sould have bein punishit theirfor with all ri- 
gour, be tinsall of life, lands, and guids, and be extinctioun 
of fame, honour, titles, and memorie, conform to the lawis 
of tbisrealme; lykeas the remanent persouns afoirnamed, his 
. complices and conspirators with him in their treasonable impi- 
eties, were already tryed and forfaultit for the self same hy- 
nous and detestable crymes, and for the maist part, as they 
could be apprehendit, had sufferit maist shameful deid theirfor, 
according to y* deserving, as at mair lenth is contained in the 
dittay given in anent the premisses, with the taikins and proba- 
tiounsproducit and usit theirwith-,qlks being read ,the said James 
Earleof Mortoun, and he anserand yno, denyit the samen, be 
reasoun whereof the said Justice deputis referrit the samen to 
the knawledge of the inqueist and assyse above written, wha 
wes resavit and ad mitt it in presence of the said Earle, and they 
being furth of court removed, and ryply advisit with the said 
dittay, taikins infallible and maist evident, with the probatiouns 
|rodncit and usit for verificing theirof, and yrafter inenterand 
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againe in court, they all in atie voyce, be the pfonrmcemg of iSSi 
the mouth of John Earle of Montrose, chancellar choisen be 
the sd assyse, fyllh the said James Earle of Mortottn of airt, 
pairt, foif knawtedge, and conceding of the treasonable and un- 
natural rtittfthers fbrsaidsr ; after the qlke ccmvktion, the saids 
Justice-deputis, be pronunciatioun ,, of Andro Lindsay, Dem- 
ster of the said court, adjudgit, and for dome # gave, that the 
said* James Earle of Mortouh sould be had to ane gibbet be- 
syde the mercat-crose of the sdt burgh of Ed^ and tjier be 
hangit whilejhe be ckid r and yjAhet drawin> ouarterit, and de- 
maneit, as ane traitourj and that all his lands, heretage, of- 
fices, possessiones, tackes, steadings, comes, cartell, acttounefe, 
debtes, obligatlones, guids moveable and unmoveabie, and 
nthers whatsomever whilktB pertemt to him, sould and aught 
appertaine to our soverane Lord, and to- be applyit to his Hie- 
nes use,. be reasone of escheat of forfaultour, to be uptaken, 
usit, and disponit, bp hk flienea ^t fyi$ pleasure upon the 
qlkes premisses, Mr Robert Crichtoun of Eliotf, Advocat to 
our soverane Lord, asked instruments, and acts of Court,-*- 
Extractum ex actis % curie Justiciar^ antedicte, per me Wm 
Stewart juniorem, notarium publicum et clericum dicte curie 
per commissionem S. D. N. regis an$edict. specialiter electum 
et juratum, &c. sub meis signo et subscriptione manualibus. 

No. VI. 

v Expente of burning q Witck, A. D. 1649. 

I am indebted for this curious paper to the polite and ob- 
liging communication of Mr. William Henderson of the Glass- 

* The sentence was changed to beheading, and he was private- 
ly buried. Spottiswood's Hist. p. 314. 

t Mr Robert Crichton of Elliock (for so it should have been er. 
pressed ) and Cluny, was father to the Admirable Crichton, and 
to Sir Robert Crichton of Cluny, who is mentioned above in the 
trial of the Laird of M'Gregor. 

% S. L. Steuart's Collection, p. 69. 
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1649 house, Glasgow, a descendant of Mr. Logan of Burnoastle, on 
K W"v%^ whose lands the unhappy sufferer lived. The accompt is a 
voucher of a payment made by Alexander Louddon, factor 
on the estate of Burncastle, the proprietor being then a minor 
, and infant. It is entered in the factor's books thus. 

' Mair for Margarit Dunhome the time sche was in prison, 
' and was put to death, 065 : 14 : 4.* 

Count gjfin out be Alexander Louddon in Lylstoun, in ye yeir of 
God 1649 $eir is, for Margrit Dollmoune in Burnqpdett. 



Item, in y* first, to Wm Curric and Andrew Gray for 

the watching of hir ye space of 30 days, inde ilk 

day, xxx sh inde - ' - - • xlv Kb Scott* 

Item mair to Jon Kinked for brodding of her • *i lib Scott* 

Mair for meat and drink and wyne to turn and hit man iiij lib Scott* 

Mair for cloth to hir • iij lib Scott* 

Mair for twa tare treis - - • • jl § h Scott* 

Item mair for twa treii, and ye making of them, to the 

warkmen - - - - - tij lib Scott* 

Item to ye hangman in Hadingtoun, andfetchin of him, 

thrie dollorei for his pens, is - - - iiij lib xiiii sh 
Item mair for mcit and drink and wyne for his intertinge iii lib Scott* 

Item mair fer ane man and twa horss, for ye fetcheing of 

him, and taking of him harae agane - • x l sh Scotts 

Mair to hir for meit and drink ilk ane day, iiij sh the 

space of xxx dayes, is - - - vi lib Scott* 

Item mair to ye twa officers for yr fie ilk day sex shilline 

aught pennes, is .... x lib Scott* 

Summa is iiij scoir xit lib xiiij sh 



Ghilbert Lauder. 
Urn. Lauder Bilzaurs. 

Takin of this above written soume twentie-seaven pundis Scoti* qlk the said 
umql Margrit Dinham had of her ain. 

92 : 14 : — 
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Adultery, Trials for, f.om p. 351 , to 359. 

Aikenhead, Thomas, trie4 for blasphemy, p. 362. 
Anderson, John, George Clerk and John Ramsay tried for his mur* 
der, p. 160. 

Appeal, idea that an appeal lies from the Court of Justiciary to the 

House of Lords, p. 92, 12a 
Argyle, Duke of sits as Justice-General pn the trial of Stewart qf 

Aucharn, p. 216. 
Argyle, Earl of, sits as Justice- General on the trial of the Master o( 

forbess, p. 3. 

- prosecutes Mr. John Stewart for leasing-making, 

p. 137. 

Armstrong, John, tried for the murder of Sir John Carmichael 
P- 

Auchmouty, Charles, tried for having committed treason, by engrav- 
ing a political print, p. 104. 

Ballentine, claims to be tried by jury, p. 132. 

Blair, Alexander, tried for incest, p. 344. 

Blasphemy, Thomas Aikenhead tried for, p, £62. 

Borders, lawless state of the Scotch $nd English, p. \4fi. 

Borthwick, Francis, tried for blasphemy, p. 363. 

Both well, Francis, Earl of, attempts to seize the King, p. 40, 

Bothwell, Jefmes, Earl of, present at the murder of Darnley, p. 10. 

Campbell of Glenure, James Stewart trie^ for his murder, p. 215* 
Carkeitil, John, murders one of the Lords of Session, p. 174. 
Carmichael, Robert, schoolmaster, tried, for the murder of one of 

his scholars, p. 196. 
Carmichael, Sir John of that l\k 9 John Armstrong tried for his rau$* 
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Carnegie, James, of Finhaven, tried for the murder of the Earl of 
Strathmoie, p. 199. 

Chislie, John, of Dairy, tried for the murder of Lord President 
Lockhart, p. 168. 

Clerk, George, and John Ramsay, tried for the murder of John An- 
derson, p. 160, 

Clergymen; See Nonjuring, Papist; Presbyterian^ Religion. 
Connachar, John, tried for celebrating clandestine marriage, p. 381. 
Cornwall, Archibald, tried for attempting to hang up the Ring's 

picture on the gallows, p. 72. 
Chricbton, Mr, Andrew, trial of, for declining the authority of the 

King and Privy Council^ p. 76. 

Darnley, trial of Douglass for the murder of, p. 7; and of the Earl 
, of Mortoun for the same, p. 388. / 
Dickson, John, ttied for parricide, p. 145. 

Douglass, Archibald, Parson of Glasgow, tried for the' treasonable 

murder of Henry King of Scots, p. 7. 
Douglass, Jarpes, Andrew Rutherfor4 tried for his murder, p. 158. 
Dow, tried for stealing wine, ale, $c. p. 156. 
, Drummed, Robert, tried for a defamatory libel, p. J 27. 
Drysdale, William, tried for incest, p. 345. 

Dundas, Robert, of Arniston, saves Carnegie of Finjhaven, p. 218, 
and Mr, {fenderson, p. 333. 

Erskine, Sir Thomas, and Sir Jphn Ramsay, relieve King Jame$ 
at St. Johnston, p. 34. 

Falconer, John, tried for using false keys, p. 128. 
Falconer, Patrick, George Cumming tried ibr bis rnurder, p. 1 9a 
Fleming, John, tried for slanderous speeches against the king, p, 
78. 

Fliglit, Alexander, tried for insulting the Provost of Cupar, p. 128. 
Forbess, the Master of, tried fpr high treason, p. JL 
Forgery, trial fpr, p. 317. 
Fornication, trial for, p, 359. 

Fraser, Captain Simon (Lord Lovat) tried for high treason, jape, 
fccp.SO. 

fraser, Charles, Lord, trietf for high treason, p. 85, 
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Fraaer, John, tried &r adukery, p. 353. 
Gardens, -breaking of, p- 343* 

Gillespie, John, and others, tried for the murder of Major Mtnpics. 
p. 183. 

Gowrie, genealogical anecdotes of the family of, p. 1& 
Gowrie, John, EarJ of, tried for conspiring to pwder At King, 
p. 23. 

Gowrie, John, Earl of, obtains a supersedere, or persoaaj protection 

from arrest, p. 417. 
Gowrie, William, Earl of, seizes King James, p. 40. 
Graham, John, a Lord of Session, murdered by Sir James Sandi* 

lands, D. 174. 

Gray, James, tried for the murder of Archibald Murray, p. 104* 

Gray, the Master of, Chancellor of the Jury who sat ppo# Archi- 
bald Douglas, p.. 12; genealogical anecdotes pf his family, p. 15; 
assaults King James in the palace of Falkland, p. 41. 

Green, Captain Thomas, and his <xew, txiqi fpr pirgjcy, p. {79* 

'Guthrie, John* tried for adultery* p. P51- 

Haitly, Margaret, tried for adultery, p. 357. 
Hamilton, family of, raext heirs tp &e Crown* p. 47* 
Hamilton, Sir Thomas, King's Advocate, p. 23, 69, 72. 
Henderson, Mr. George, mecchant's trial for forgery* p. 317. 
Home, of Spot, tried and ac^uitte,d for the murder £>*niley, 
p. 14. 

Impostor of Bargarran, p. 405- 
Incest, Trials fpr, from p* 34? to 3j50. 

Johnston, Agnes, tried for the jniyder of mi m ianib, a chilis 
. p. 156. 

Jury, trial by, the various attacks made upon it, from p. 1*24 to p. 

133, 198; privilege of jury restored, p. 214; and S*t>use<j, p. 257. 
Justiciary, Court of, idea that an appeal lies from this <c,Qurt to the 

House of Lords, p. 92, 122. 

Ker, Sir James, tried for celebrating clandestine marriage, p. 380. 
Leasing-rnaking, trials for, p. 137, 142, 
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Lockhart, Sir George, Lord President of the Court of Session, John 
Chislie of Dairy tried for murdering him, p. 168. 

Logan of Restalrig sits on the trial of Archibald Douglas for the 
murder of Darnley, p. IS; genealogical anecdotes of his family, 
p. 15; tried for Gowrie's conspiracy, p. 54; summons cf treason 
against him, p. 419. , 

Lords of Session, Galbreath, Graham, and Lockhart, murdered, 
p. 174. 

Luss, Laird of, Laird of Macgregor tried for slaughtering his friends, 
p. 149. 

Itfary, Queen, Thomas Scott and Henry Yair tried for keeping her 
a prisoner, p. 420. t 

Macdonald, Archibald, of Barrisdale, tried as attainted of high trea- 
son* p. 113. 

Macgiegor, Laird of, tried for slaughtering the Laird of Luss's 
f i iends, p. R9. 

Macgregor, Malcolm, tried for the murder of John Stewart, p. 258, 
Macgregor, Patrick Roy, tried for a number of crimes, p. 153. 
Marriage, clandestine celebration of, p. 380, 381. 
Mass, trials for saying, p. S68, 377. 

Maciver and Macallum, tried for the fraudulent destroying of ships, 
p. 294. 

Macleod, Mrs. tried for forgery, p. 317. 

Menzies, Major, John Gillespie and others tried for his murder, 
p. 183. 

Mortoun, Earl of, concerned in the murder of Darnley, p. 8; seizes 
King James, p. 39; tried for the murder of Darnley, 430. 

Mowbray, David, tried for tumult within burgh, p. 264. 

Mowbrayi Francis, doom prondfenced over his dead body, p. 74. 

Murder, trials for, p. 146, 149, 153, 156, 158, 160, 164, 168, 
175, 188, 190, 199, 215, 258. 

Murdoch, John, tried for adultery, p. 357. 

Murray, Archibald, James Gray tried for his niurder, p. 164 

Niven, John, tried for leasing-making against the Duke cf Albany 
and York, p. 142. 

Nonjuring clergymen, trials of, 381, 386. 

Ogilvie, the Jesuit, his, remarks upon the mob of Edinburgh which 



INDEX. 



439 



assaulted King James in the Tolbooth, p. 42; his trial for saying 
of mass, acknowledging the Papal jurisdiction, declining to an- 
swer questions put to him by the Privy Council, &c. p. 369. 
^ Ormistone, Laird of, his confession when executed for the murder 
of Darnley, p. 426. 

Papist, p 40, 270. 369, 377. 

Parricide t John Dickson tried for* p. 145. 

Piracy, trials for, p. 279, 294. 

Piscatoiie, Leonardo, tried for shooting and maiming John Simp- 
son, claims to be tried by jury* 128. 

Poieret, Elias, John Master of Tarbett, and others, tried for hi 8 
murder, p. 175. 

Presbyterian clergymen, their zeal against carnal impurities, and 

against witchcraft, p. 348, 394, 377. 
Prescription of crimes established, p. 258. 

Print, political, Mr. John Thomson and Charles Auchmouty, tried 
for causing one to be engraved, p. 104, 

Ramsay, John and George Clerk, tried for the murder of John An- 
r derson, p. 160. 

Ramsay, Sir John, and Sir Thomas Erskine, relieve the King at 

St. Johnston, p. 34. 
Religion, crimes against, 362, 369, 377, 380, 381, 386* 
Riot; see Tumult. 

Robertson, Patrick, tried for adultery, p. 853. 
Rois, Thomas, tried for publishing at Oxford a pasquinade against 
the Scots, p. 80. 

Rutherfooid, Andrew, tried for the murder of James Douglas, 
p. 158. 

, Ruthven, Mr. Alexander, tried for conspiring to murder the King, 
p. 23. 

Sandilands, Sir James, relieves the King, p. 41; murders a Lord of 
Session, p. 174; gets the gift of a Lady's estate who wa3 burned 
for witchcraft, 395. 

Session, Galbreath, Graham, and Lock hart, Lords of, murdered, 
P 174. 

Ships, destroying of, p. 29*. 




Stansfield, Philip, remarkable anecdote of him, p. 37. 
Stewart, Jaraes^ tried for the fimrdtr of Campbell of Glenure, 
p. 51 A 

Stewart, John* Malcolm Macregor tried for murdering him, p. 256. 
Stewart, Mr. John, tried for kasing-making against the Eail of Ar* 
gyle, p. 137. 

Storey, James, tried for die nrarcta* 6f Wllliafti Stewart* p. 199. 
• Strathmore, Earl of, James Carnegie of Rnhaten trfed for bis 
murder, p. 19& 

Tkntahftl, Barbara, trtid fof hfcfesf, p. 345. 

Ttrbet t John, Master of, tried for 4 the murder of Eiias Poiret, p. 175. 

Taybr, Mr* Daniel, and twenty- four other clergymen, tried for 
not praying for Ring George* £. 38$. 

Tennant Francis, tried for a seditions pasquinade, p. 69. 

Theft and fornication, tried Sn 6ne indictment, p. 359. 

Thomson, Mr. John, tried for hating committed treason by engrav- 
ing a political print, p. 104. 

Treason, triah for, p. 1, 7, 24, 54, 69, 72, 74, 7«, 73> 80, 83, 
85, 90, 104 1 13. 

Tatfitdt within burgh* David Mowbray tried Fof , p. 264. 

Wallace, Mr. Jfcfon, tried for saying of mass, p. 377. 
Weemyss, and Young, claim to be tried by jury, p. l&r. 
Wilson. James, tried for incest, p. 344. 
Witchcraft, trials for, from p. 3$0to 404. 
Witch, accompt of expences of burning one, p. 433. 

York, James, Puke of, sits in Privy Council when James Skene 
emits & treasonable declaration, p. S3j John Nivcn tried for leas- 
ing-making against him, p. 142. 

Young and Weemyss, claim to be tried by jury, p. 125. 
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